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President’s Page 


\A7ITH the assistance of all the Past Presidents, all of the 
members of the Executive Committee, and each and every 
other member of the Association, I will endeavor, to the best of 
my ability, to live up to the ideals created by the men who have 
so ably brought this Association to its present place of influence 
among Insurance Lawyers. 


We compliment the Special Life Insurance Committee on its 
exceedingly good work in the past year and hope for its continued 
success during this Administration. 


The General Legislative Committee is of utmost importance 
and particularly so during 1939, since forty-two State Legis- 
latures will be in session. We are extremely fortunate in having 
Howard D. Brown of Detroit consent to head this Committee for 
the ensuing year and we hope that each member of the Associa- 
tion will consider himself an ex officio member of this Committee 
to assist Mr. Brown in the carrying out of his duties as Chairman. 


It is especially desirable that the present good feeling be- 
tween practicing lawyers and home office counsel be continued 
and increased. In our judgment, this result can be attained by 
electing more home office men as members of the Executive 
Committee. 


Our Journal has made a most important place for itself 
among Insurance publications. Any aid or assistance given to 
Mr. Yancey, its able and enthusiastic editor, will be appreciated 
by the Executive Committee. 


On October 14th and 15th, I shall meet with Ex-President 
Reeder and Secretary Montgomery for the highly important 
work of selecting Committees for the ensuing year, and these 
Committees will be announced in the January Journal. 


I will be very happy to receive suggestions from any member 
of the Association and more than happy to see any member here 
in Detroit. 
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PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canda, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal professien, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 
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INSURANCE COUNSEL JOURNAL 


PROCEEDINGS 


Annual Convention International Association of 
Insurance Counsel 


THE GRAND HOTEL 
MACKINAC ISLAND, MICHIGAN 


August 31-September 3, 1938 


THE opening session of the Annual Meet- 
ing of the International Association of 
Insurance Counsel was called to order at the 
Grand Hotel, Mackinac Island, Michigan, at 
2:27 p. m., August 31, 1938, President P. E. 
Reeder of Kansas City, Missouri, presiding. 
PRESIDENT REEDER: Will everybody 
be seated, please. 

As we are now in Michigan, it is my pleas- 
ure to present Mr. Milo Crawford, who has 
long been a member of this Association and 
a Michigander, who will introduce to you 
Justice Bushnell of the Michigan Supreme 
Court, who will make the welcoming address. 
Mr. Crawford. (Applause). 

MR. CRAWFORD: When the Executive 
Committee finally decided we were to hold 
the meeting here in Michigan, Pete Reeder 
said, “Milo, since you are the only member 
of this Committee from Michigan, I wish you 
would get us some good talker to welcome the 
Association.” 

This turned out to be one of the easiest 
assignments that I have ever had and I am 
going to tell you a little about Justice George 
E. Bushnell before I ask him to stand up here 
and make this welcoming address. 

I have known George Bushnell ever since 
he came to Detroit back in 1915 or 1916. 
He was born in Roanoke, Virginia. His 
father was a Lutheran minister. George has 
strayed a little bit away from that particular 
branch of religion, as he is now a Presbyterian 
and an Elder in the First Presbyterian Church 
in Detroit. I can’t kick very much about 
that because I am a Presbyterian, so I am not 
criticizing him when I talk in this fashion. 

Mr. Bushnell got his education in high 
school and in the grade schools in Virginia 
and in California. I don’t know how he hap- 
pened to get out into California but he was 
there part of the time. He then went to 
school at Virginia Polytechnic Institute. He 
got the degree of Bachelor of Science there. 


I am inclined to think that is one reason why 
he has made such a good lawyer and such a 
good judge. That was in 1907. 

From 1907 until 1917, he was engaged in 
the advertising business, both in New York 
City and in Detroit, and during that time he 
studied law in Detroit and was admitted to 
practice law in Virginia in 1915 and in the 
State of Michigan in 1916. Subsequently, 
he was with the Army as an officer from 1918 
to 1920. Then he really started the job of 
practicing law, and he started with the Sem- 
pliner office in Detroit, which is one of the 
bigger and better known law offices there. He 
was with that firm until four years ago, when 
he was made Justice of the Supreme Court 
of the State of Michigan. 

In 1923, Justice Bushnell had a very im- 
portant event; he married Mary Bland of 
Detroit, and I would appreciate it if Mrs. 
Bushnell would stand and let this Convention 
see Justice Bushnell’s wife. (Applause as 
Mrs. Bushnell stands). This, in my judg- 
ment, was the best job that George ever did, 
and I think that if Ray Caverly said to 
George Bushnell, “To what do you owe your 
success, Justice? He would say, “Mary 
Bland.” 

In addition to that, they have a boy who 
is 14 and a girl who is 12. Am I right about 
those ages, George? 

Justice Bushnell has been a Democratic 
judge in a Republican state, and any time 
that you can find a Democratic judge in a 
Republican state who is not only a good 
lawyer, a good judge, but the most popular 
member of the Supreme Bench, I don’t have 
to tell you that he is very good. 

There are two reasons for that. One reason 
is that he is the most human man in the 
world. The other is that any lawyer, from 
the oldest lawyer at the bar to the youngest 
lawyer at the bar, can go in to George Bush- 
nell’s office, either in chambers up at Lansing 
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or in his office in the Dime Bank Building in 
Detroit, and receive a courteous hearing and 
talk over his problems with him. That, in 
my judgment, makes him an ideal judge. 

His chief recreations I think are golf and 
fishing, although I do know that he doesn’t 
brag very much about his golfing scores. I 
want to say that the most fortunate thing that 
I have had to do or will have to do at this 
Convention is to introduce Judge George E. 
Bushnell. (Applause as all stand). 


Justice Bushnell Welcomes Association 


JUSTICE BUSHNELL: Mr. Reeder, Mr. 
Crawford, my brethren of the law and your 
charming ladies: 

Milo didn’t leave out much of the family 
history but I do think that I might tell you 
one other detail, because the place where 
we meet is one of unusual experiences, both 
historical and personal. I am sure that His 
Excellency, the Governor of this State, would 
have been happy to welcome you instead of 
me, but he had a rather tragic experience here 
not long ago. Although this fort hasn’t been 
garrisoned for over fifty years, it was deemed 
wise when the Governor visited Mackinac 
last summer to make this the summer capital 
of the state, that he be received with the 
formal official salute, I think of 11 guns, and 
he very properly remained on board until 
the last shot had been fired and, just as he 
stepped on the dock, a_ raucous voice ex- 
claimed, “My God, they missed him!” 
(Laughter). 

I had such an experience here not so very 
long ago. In Michigan, as Milo has in- 
timated, it is still claimed to be a Republican 
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state and, because the members of our Court 
were always re-elected, it didn’t make much 


difference when they took their seats after 


election and, in the event that one of the 
posite faith should get on board, the legis- 
lature in their wisdom deemed it advisable to 
provide for an eight-month period between 
the election and the seating of the judge, s0 
that he could recover and the people could 
get their balance. So when I was elected 
with my colleagues as the first Democratic 
member of that Court in fifty years, that 
eight months period of waiting was good for 
both sides. 

In the interim, I was invited here to 
Mackinac to address the Commercial Law 
League of America. Well, I felt I had to put 
my best foot forward and I really went to 
work on that talk. I had a very ardent ad- 
mirer here in attendance at that meeting and 
after the session had been completed, I am 
told that he asked a brother lawyer of Mich- 
igan and his wife what they thought of the 
new judge. The lady replied, “Well, he may 
be all right, but I understand he has a very 
brilliant wife who writes all his speeches for 
him.” (Laughter and applause). 

So, although Milo has given Mrs. Bushnell 
the opportunity to nod her thanks, I do want 
to assure you that we both appreciate the 
honor and the privilege of being with you. 

I must admit that I was considerably sur- 
prised by this organization. I don’t think 
that your press agent is doing the proper kind 
of a job, even though he is a very charming 
gentleman. I had an idea that you were a 
group of rather few home office counsel and 
those whom they might care to have join them 
on such an occasion as this. I was amazed 
to find so many present and, if the representa- 
tion from other states is comparable to that 
from Michigan, I am sure that I am speaking 
to the leading lawyers of America, because 
certainly those who are in attendance from 
our state are the top men in our profession. 

I see from your program that, on Friday, 
Mr. Hayes is to speak on “Joint Adventure— 
Its Eccentricities and Complications,” and I 
rather envy him, for I would like to make my 
few words a “Joint Adventure.” I know of 
no one in my whole circle of intimate friends 
who needs a lucid explanation of the beauties 
of the “New Deal” more than my good friend 
Milo. (Laughter). And why a Virginia- 
born Democrat should be denied the joy of 
expounding his political philosophy on 4 
Michigan platform before a group of lawyers 
gathered from the four corners of the nation 
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js rather beyond my understanding. How- 
ever, I have long since learned that even a 
Supreme Court Justice must observe the pro- 
prieties at times, so I refrain from the escape 
from the inhibitions of place and office. 

On the other hand, there are those among 
you who have journeyed to our glorious 
North Country for the sole purpose, I am sure, 
of adding to their store of legal knowledge. 
That has been very evident since I arrived 
here last night. And I am sure that those 
excellent gentlemen among you would prefer 
that I devote my few moments to an ex- 
planation of why we adhere in Michigan to 
the doctrine of imputed negligence, followed, 
sav, with a few glowing tributes to the de- 
velopment of our Guest Statute, which no 
longer is a Guest Act. And if any of you 
have had occasion to pass upon the validity 
of our drainage bonds, I know you would 
want to know how in the secret recesses of 
our conference room, we determine that a 
drain is a sewer and therefore the bonds are 
not a lien upon the tax district. (Laughter). 

There are many other interesting fields of 
lav peculiar to our own state and I am sure 
each of vou have your peculiar ones. How- 


ever, | promised Milo that IT would not try 
to proselyte any of the faithful and he made 


it clear that no one expected a legal discourse 
from me. 

Because of these limitations, I am restricted 
silely to the joyous task of welcoming you to 
Michigan and this unusually beautiful meet- 
ing place. It was here, of course, you will 
remember, that the Jesuit missionary fathers 
carried the Cross of Christ into the wilder- 
ness. They were followed by John Jacob 
Astor and his fur trappers, who, in turn, 
opened the great woods to the development 
of the miner and the lumberjack. 

While I was thinking about my remarks, I 
had a letter from Steve Mason. Steve had 
taken the trouble to write Mr. Reeder and 
give him some information about Mackinac 
and he promptly replied that he would better 
inform his own local judge, so Steve sent this 
information on to me and I think it ought 
to be passed on to you. 

He reminded me to tell you that “Mack- 
inac” is always pronounced as if it were 
spelled with a final “w,” no matter how it is 
written, and that this island is a part of the 
old Indian Trading Post of Michilimackinac 
which comprised the territory of the island, 
the city across the Straits, and St. Ignace 
over on the Upper Peninsula. The English, 
when in control of this country, at one time 
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had central trading posts and outposts, but 
when they took possession of this particular 
section in 1761, they abolished their outposts 
and established all their fortifications in 1781 
here on the island. 

If you stand on the porch of this hotel and 
stretch your arms before you, your right hand 
will point to Lake Michigan and Chicago and 
your left to Huron and Detroit, and behind 
you will be the mouth of the St. Mary’s 
River, which leads the traffic of the Great 
Lakes up through the locks at Sault St. Marie 
to Lake Superior and then to the fabled 
Northwest Passage to the Pacific. And, as 
Steve said, as a matter of fact, there are rivers 
leading directly West which almost join rivers 
that flow into the Pacific, and if one could 
tunnel the Rocky Mountains, the Northwest 
Passage would be a reality. 

Four hundred miles directly East is Mon- 
treal and 400 beyond that is the Atlantic 
Coast of Newfoundland, so that all the water 
you see before you here has to go down there 
through the chain of lakes, over Niagara and 
out the St. Lawrence to the ocean. 

In addition to the rare scenic beauty of our 
state, it has a most interesting history; for 
Michigan is great because of the labors of 
men from all parts of our country and from 
nearly all the nations of the earth. 

Here, to this spot, in 1634 came Jean Ni- 
colet, the first white man to explore the Great 
Lakes, sent out by Champlain from Quebec 
to discover a waterway that would open up 
trade with the Indians; and here to this spot 
came also Fathers Marquette and Joliet. Al- 
though Joliet was not so well known as a 
priest, they were both explorers and priests, 
and in 1671 they founded their mission at 
St. Ignace and then went on elsewhere. 


Here, Cadillac raised the fleur-de-lis of 
France, where it waved for almost 100 years 
until old Fort Mackinac was evacuated in 
1760 and occupied by the English the fol- 
lowing year. By the Treaty of Paris, our 
soil passed from French to British control in 
1763, the same year the British garrison at 
old Mackinaw, over on the mainland, was 
massacred by the Indians, and the old fort 
you see nearby is the rebuilding of that one 
that was built in 1781, when the garrison was 
moved from the mainland to the island. 

I shall not trespass upon the right of Colonel 
Roger Andrews, the Chairman of our Mack- 
inac State Park Commission and the author 
of that excellent new book, “Old Fort Mack- 
inac on the Hill of History,” and the other 





Page 6 INSURANCE COUNSEL JOURNAL October, 1933 


writers who loved this spot, to tell the story 
of the military prowess of those who held com- 
mand here over the Straits of Mackinac, ex- 
cept to remind you of the fact that the 
British armed forces also loved our land and 
our lakes so much that they did not leave 
Michigan until 1796, which you will remem- 
ber was many years after they had suffered 
defeat at the hands of their rebellious 
American sons. 

The stories of John Jacob Astor and his 
American Fur Company, the struggles be- 
tween it and the Hudson’s Bay Company,— 
the journeys by Cass and Schoolcraft in 1820 
to the Northwest from Detroit by way of 
Mackinac and Lake Superior to the head- 
waters of the Mississippi, in canoes, and re- 
turning by way of the Chicago-Detroit Indian 
trail, and the sagas of that mighty and my- 
thical woodsman, Paul Bunyan, must be told 
by other tongues. There are many books 
written about this section. Roberts’ “North- 
west Passage,” the second half of that deals 
with the Island and its history, but Colonel 
Roger Andrews’ late book and that by his 
illustrious predecessor, Edwin O. Wood, en- 
titled, “Historic Mackinac,” and the bibliog- 
raphies in those two books will be all the 
source material you need. 

Now, you brethren of the law have gathered 
from the four corners of the nation to delib- 
erate here, and many of you go back in your 
family history to the beginning of things in 
America. I daresay the most of youdo. And 
yet I doubt whether many of you have had 
any possessory thoughts about the State of 
Michigan. And yet it was pioneered and de- 
veloped by your own forefathers. 

While some of the ex-Revolutionary patri- 
ots were engaging in wholesale land specula- 
tions in this section of the new land, where 
they could buy for $1.00 an acre and, if at 
wholesale, at two-thirds that price, and then 
pay for their purchase in depreciated Revolu- 
tionary certificates of indebtedness, so that 
the land cost them only eight or nine cents an 
acre, other patriots, among them Thomas Jef- 
ferson, were making more lasting contribu- 
tions to our national development. Jeffer- 
son did an incredible number of original things, 
but his greatest contribution to the develop- 
ment of this section of the nation was the 
drafting in his own handwriting of the original 
ordinance of 1784, out of which grew the 
ordinance of 1787 for the government of the 
territory of the United States Northwest of 
the River Ohio; and here in the woods he 
set up a new form of government and re- 


established the rights of man as adapted to 
a new and undevelopment country. Aj. 
though through the years some of his provis. 
ions have been changed as need required, our 
last written State Constitution still contains 
the exact words he used when he said, jn 
1784: 

“Religion, morality and knowledge, being 
necessary to good government and the hap- 
piness of mankind, schools and the means of 
education, shall forever be encouraged.” 

For over 150 years in this part of the 
country no one has ever been able to im- 
prove upon this clear statement of a great 
truth, and on this solid foundation we have 
builded our Michigan school system and our 
state government. 

Jefferson’s draft of the original ordinance 
also contained the fundamentals of the 
American land system. He was the Chairman 
of the Committee of the Confederate Con- 
gress which determined the method of sale of 
public lands, and he provided for an orderly 
survey in advance of sale and he first used 
the six-mile-square township as a unit and he 
carefully provided for a reservation in that 
six square miles of a part for educational pur- 
poses; and where it was not used as a school 
site, that land was held and afterwards sold 
by the State of Michigan and the proceeds 
turned in to the school fund. And then Jei- 
ferson, with his keenness, set apart four sec- 
tions in the exact center of the township to 
be reserved for later sale as the value in- 
creased, and this is our land system in Mich- 
igan today. 

In the Library down at Washington is pre- 
served the original deed by which Jefferson, 
Monroe, and two other Virginia delegates in 
the Continental Congress conveyed, on be- 
half of Virginia, her claimed right to a ter- 
ritory now embracing five states and a por- 
tion of the sixth. Historians tell us that 
without the consummation of the transfer of 
the territory Northwest of the Ohio River to 
the United States, there could have been no 
Constitution and no Republic such as we now 
have. 

And so, to this century-old state, I am 
privileged to bid you welcome. Engraved 
upon our Seal is the message: “If you would 
see a beautiful peninsula, look about you.” 
And so, while you are here, we hope you cat 
visit our 57 state parks, make some use of 
our 13,000,000 acres of lands set apart for 
hunting and fishing purposes, where three- 
quarters of million cock pheasants and some 
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40.000 stag deer are killed each year, with- 
out appreciable diminution of our wild life. 

We are proud of our highways. We have 
2.163 miles of Great Lake shores within our 
porders, and we have over 5,000 inland lakes. 
And so we claim this is the Playground of 
America. 

While you are near, it would be wonderful 
to see our beautiful Tahquamenon Falls, the 
largest west of Niagara and its fabled river 
down which Hiawatha sailed; and our locks 
at Sault Ste. Marie, 
freight in one year than does the Panama 
Canal in nine years. 

Of course, we have our iron and copper 
mines and our oil and gas wells, but before 
you leave Michigan, visit our great cities, 
where man’s genius has built one of the great- 
est industrial machines in the world. We are 
having a little trouble with it right now but, 
nevertheless, earnest and sincere men are 
laboring in Michigan to solve man’s greatest 
problem, that of economic freedom. 

The name of Michigan has been a magic 
word wherever it was spoken. To its soil 
has come the oppressed from many nations 
in search of bread and freedom, and here we 
have some of the world’s best minds and some 
of its worst: but the real story of Michigan 
isnot being written in the sensational head- 
lines of the daily paper. The great truths 
of life that have carried man upward and on- 
ward have been born of travail and bloodshed 
and we, fortunately, have been spared the 
latter. 

And so, as we have tried here in Michigan 
to lead the world industrially, we are still try- 
ing, with God’s help, to lead the world into a 
better day in our struggle to find the answer 
to the true relation between employer and 
employee: and here in this beautiful store- 
house of nature, among men of every race, 
tongue and creed, we will continue to seek the 
answer to man’s everlasting search for truth. 
And that answer can be found if just we law- 
vers—leave all the rest of the world out 
of it—if we men who are accustomed to 
dealing with facts as they are, are willing to 
lay aside our personal likes and dislikes and 
try to understand the social forces that are 
shaping the thought and action of America 
and the world today. 


So, to this great State, in the presence of 
an illustrious former Governor of the State, 
one of your own members, Governor Wilbur 
Brucker, on behalf of its present Governor, 
ts judges, its lawyers and its people, I bid 
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you a hearty welcome, with the hope that you 
may enjoy your visit to the full and return 
to your daily tasks refreshed and ennobled 
because of your sojourn among us. 

Thank you. (Applause as all stand). 


PRESIDENT REEDER: Ladies and 
gentlemen, we will now have the pleasure of 
a response to Justice Bushnell’s very wonder- 
ful address. I trust the gentleman whom I 
am about to introduce to you has had his 
wife prepare his paper, because I am sure it 
will be as good a one as Judge Bushnell had. 
Mr. Oscar Brown of New York. (Applause). 


Mr. Oscar Brown Responds for 
Association 
MR. BROWN: Mr. President and Justice 
Bushnell: 


I think it may have come to your notice 
that this Association is an association of 
specialists. We are all here because of some 
connection with a specialized work, and within 
our number are other specialists in different 
branches of that work and, for that reason, 
I was called upon to respond to your talk. I 
am a specialist in having received welcomes. 
I have been welcomed in a number of lan- 
guages, including the profane. I was wel- 
comed, I recall, at one time into a university, 
and returned temporarily to my home so 
blackened that even my family couldn’t 
recognize me. 


But I don’t know that I ever have heard 
a welcome so well put and nicely phrased as 
yours and, for that, we thank you. 

Some of us have been here long enough, and 
for the first time, to have learned some of 
the things about this locality that you have 
mentioned, and particularly the historical 
angle. I may say that some of these cab 
drivers about here have some of the facts 
about the history of this Island that you 
haven’t mentioned. I was much surprised 
and I know some of the rest of us from the 
East were as much surprised to find that 
practically the entire War of 1812 was fought 
right here. (Laughter). Those who live in 
New York and Ohio remember a little boat- 
ing party that happened on Lake Erie that 
we supposed was a part of the War; and those 
of us who come from Maryland and Virginia 
remember a little fire that they had down in 
Washington. But these events seem to have 
had no effect on that War at all, if I am to 
believe these local historians. 

We can well believe what you have told 
us about the natural beauties of Michigan 
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and I am quite sure that this five thousand 
or so odd lakes, if that were the number when 
your speech was prepared, was reduced today 
by at least half a dozen, because certainly the 
contents of six lakes of the size of Michigan’s 
lakes were dumped upon this Convention this 
morning. 

You know, as lawyers, I know I do and I 
think the rest of us appreciate the frankness 
with which you tell us that the judges in 
Michigan make the laws. We have all known 
it for years but most judges don’t tell you 
that. But I may say that we have one very 
frank judge in the State of New York who 
has now put that fact into his written and 
printed decision. He resides in Buffalo and 
he said finally that he had been presented 
with a problem upon which there appeared to 
be no law, but inasmuch as the judges had, 
through the course of years, made 75 per 
cent, at least, of the laws and rules by which 
the folks lived, he was going to make some 
law here and he was going to be very frank 
about it. 

We have statutes passed by the legislature, 
in their so-called wisdom, that the judges 
have taken hold of and finally interpreted 
and promulgated so that even their own 
author, not the whole legislature but their 
own author, can never recognize them, and 
I am sure that we all appreciate the frankness 
by which a judge will stand on his feet and 
claim that as his mission. 

I am sure that we are going to have a good 
time here. I am sure that the judge’s wel- 
come stirs a response in all of us and I want 
to say to him that we appreciate his being 
here and welcoming us. We appreciate the 
place that he has here to talk about and I 
am sure we are all going to appreciate each 
other’s presence at this meeting. (Applause). 

(President Reeder delivered his ad- 
dress. See page 26). 

PRESIDENT REEDER: I now have the 
pleasure of introducing Mr. Gerald Hayes, 
who will speak on the topic, “Joint Adventure 
—Its Eccentricities and Complications.” I 
give you Mr. Hayes. (Applause). 

(Mr. Hayes’ address will be publish- 
ed in the January Journal). 


PRESIDENT REEDER: We are great- 
ly indebted to Mr. Hayes for that paper. He 
has certainly found lots of eccentricities and 
many complications. 

We will now hear from Mr. William O. 
Reeder, who will tell us about our entertain- 
ment. Mr. Reeder. 
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Entertainment 


MR. WM. O. REEDER: Mr. President. 
Judge Bushnell, ladies and gentlemen: 

Your Committee is very anxious to help 
you have a good time. There are just a fey 
announcements that I think should be made. 
Beginning this evening, the first event, wil] 
be a Cocktail Party. 

The members of the Association and their 
guests will be the guests of Mr. Woodfill, 


Tomorrow morning at 11:00 o'clock the 
ladies will be taken in carriages around the 
Island. The ladies will have a golf tourna. 
ment tomorrow afternoon at 2:00 o’clock and 
it has been requested that all ladies desiring 
to play in that tournament register on the 
bulletin board. There will be prizes, and it 
has been so arranged that any and all prizes 
will be within the reach of any and all golf- 
ers taking part. Mrs. Caverly, will you 
stand, please? (Applause). Mrs. Caverly 
is Chairman of the tournament. 

Tomorrow evening, Thursday, at 6:30, 
there will be a Cocktail Party in the Blue 
Room. That will be the Association’s party. 
Promptly at 8:00 o'clock, the door will be 
opened to the Casino, we will go there and 
dinner will be served. We will have a floor 
show, there will be dancing and music until 
all hours. 

The men’s golf tournament will not be at 
1:00 o'clock; we will start at 11:00, and Mr. 
Lowell White will make detailed announce- 
ment later. 

Friday evening, there will be a Cocktail 
Party in the Blue Room, beginning at 6:30, 
and at 8:00 o’clock the door to the Casino 
will be opened and you will be taken in and 
served; we will have a floor show and music 
and dancing and something else. We will 
not tell you what that is. 

We are gratified that so many parents have 
brought their daughters and sons. It be 
speaks success. We had a few last year; we 
have three or four times as many this year. 
So, at the beginning, your President thought 
it advisable to appoint a committee of young- 
sters and this committee has taken great ples- 
ure in searching out all the young girls and 
the young boys and trying to arrange a pro- 
gram for them and see that they have a good 
time. I know that the parents have a good 
time if their children have a good time and 
we want to try to make the children have a 
good time. When I speak of “children,” | 
speak of all up to 27 years of age. 
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Junior Entertainment 

This committee of young people yesterday 
got busy and arranged a program and had it 
printed. These programs are available. If 
you have daughters or sons, please arrange 
for them to get in touch with this committee, 
some member of this committee. Are there 
any of them present? Miss Betty Reeder, is 
she here? Miss Betty Reeder, Miss Betty 
Crawford, Mr. Nolan Kammer and Bill 
Reeder are the members of this commitee. 
There are a lot of Reeders around here you 
will notice. 

The young people have arranged a lot of 
things for tomorrow and they are also arrang- 
ing to get together and stay together and eat 
together and dance together, and if you have 
a daughter or a son, ask them please to get 
in touch with some member of this com- 
mittee and they will try to make them happy. 


Program of Junior entertainment for sons 
and daughters of the members of the Asso- 
ciation: 

W ednesday— 

Horseback — riding. 
Service Desk). 

Motor boat or buggy ride. (Please register 
and obtain tickets at Service Desk). 

Cocktail Party in Blue Room. 

Dinner dance and Floor Show in Casino. 

Thursday 

Mornings open for all sports, Swimming, 
Tennis, Golf, Badminton, etc. 

Tennis Tournament for girls and _ boys. 
(Prizes, and no entrance fee). 

Bicycle Ride. 

Cocktail Party in Blue Room. 

Banquet, Floor Show, in Casino. 

Friday 

Morning open for all sports, Swimming, 
Tennis, Golf, Badminton, etc. 

Men’s Golf Tournament. 

Ladies’ Bridge Party. 

Cocktail Party in Blue Room. 

Dinner Dance in Casino. 

Miss Betty REEDER, Chairman, 
Miss Betty CRAWFORD, 

Mr. NoLtaNn KAMMER, 

Mr. Birt REEDER. 


Registration 
(Please register at 


Ladies’ Bridge Party 
The ladies will have a Bridge Contest on 
Friday at 2:00 o’clock. Mrs. Denmead is 
Chairman of that Committee. All ladies 
wishing to play bridge will please register. 
There will be some very beautiful prizes and 
a good time is assured. Register, so Mrs. 
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Denmead will know just how many tables to 
provide for. 


Appointment of Nominating 
Committee 

PRESIDENT REEDER: Ladies and 
gentlemen, pursuant to the by-laws, I will now 
appoint as the nominating committee to 
nominate your officers for the following year: 

Mr. J. Roy Dickie of Pittsburgh, Chairman. 

Mr. John A. Luhn of Baltimore, 

Mr. Robert W. Shackleford of Tampa, 

Mr. Ralph R. Hawxhurst of Chicago, 

Mr. Pat H. Eager, Jr., of Jackson, Miss. 

It has been customary for some years for 
the Nominating Commitee to have a room and 
stated hours when they will hear the sugges- 
tions of any member or group of members as 
to any nominee or any person that they de- 
sire to call to the attention of this Committee 
as possible nominees. There will be nom- 
inated a President, three Vice Presidents, a 
Secretary, a Treasurer, and three members 
of the Executive Committee to serve for three 
years. There will be a bulletin posted as 
early as possible stating where and when this 
committee will meet in session and where any 
of you may make such suggestions as you care 
to make. 

Recessed at 4:30 p. m. 


Thursday Morning 


The second General Session, Thursday 
morning, was called to order at 10:50 o'clock, 
President P. E. Reeder presiding. 

PRESIDENT REEDER: Will you gentle- 
men be seated, please. The meeting will 
come to order. 

Mr. Roy Dickie, Chairman of the Nom- 
inating Committee, has an announcement to 
make and I will call him up at this time. Mr. 
Dickie. 

MR. DICKIE: I would just like to say 
to you men that the Nominating Committee 
had a preliminary meeting last night and we 
will meet in Room 148 promptly at 11:30 
and we will be very glad to have the sug- 
gestions of any of the members of the As- 
sociation as to those who should be put in 
nomination for the various offices to be filled 
at the election. I am sure you are all 
familiar with those offices. I will appreciate 
it very much, and the Committee as a whole 
will, if there are those who have suggestions, 
if they will come promptly to us and let us 
know, so that we may conduct any investi- 
gation that may be thought necessary and 
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come to a proper conclusion on this matter. 
I hate to suggest that any of you leave the 
meeting for any purpose but I am sure those 
of you who have suggestions won’t be leaving 
in a body and if you can arrange to get to 
us and let us know your desires, we shall be 
glad to hear from you. Thank you. 


This brought the program to discussion of 
the changes in certain sections of the By- 
Laws. Secretary Montgomery read to the 
meeting the By-Laws, pointing out the sug- 
gested changes, and Mr. Knight and Mr. Orr 
explained to the meeting the effect of the 
proposed changes. The By-Laws as arranged 
were unanimously adopted by the Association, 
and will be published in January issue of 
Journal. 

PRESIDENT REEDER: Is Mr. Wei- 
chelt present? Mr. Weichelt, will you come 
up and make a report on behalf of the Execu- 
tive Committee? 


Mr. Weichelt Reports for Executive 
Committee 

MR. WEICHELT: Mr. President, the 
Executive Committee that was elected at 
White Sulphur last year met immediately after 
the meeting and during the year has carried 
on to the best of its ability the duties of that 
Committee and, in passing, for the Commit- 
tee I would like to say that unless one has 
been in the work of that Committee, you can’t 
appreciate the high standards and objects of 
our Association. 

Among other things, we had about 175 ap- 
plications for membership. Of that number, 
it became necessary to reject some 35. Every 
member of the Executive Committee has voted 
upon and passed on each member and where- 
ever there was any dissenting vote, it was 
taken up by the Committee at a regular 
meeting of the whole. Many of these mem- 
bers that were rejected were very estimable, 
high-grade men, of character and standing 
professionally, but they did not come up tc 
the requirements of our Association in the re- 
spect that they did not devote a sufficient 
part of their practice to insurance matters. 
On some other applicants, there were other 
reasons for rejecting them. 

On behalf of the Executive Committee, I 
want to express deep appreciation for the ef- 
ficient work and the diligent work of our 
Secretary and his secretary, Miss Sutton. 
Whenever an application is filed, each mem- 
ber of the Executive Committee is informed 
of the applicant by excerpts from the corre- 
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spondence, the sponsors, their expressions, and 
we correspond back and forth until every 
member of the Committee is thoroughly satis. 
fied that the applicant comes up to all the 
requirements. 

The Executive Committee—and I think jt 
goes without saying the success of the past 
year speaks more eloquently than anything 
that could be said—also appreciates the work 
of the President and his attention to these 
matters. Whenever any problem has come 
up, he has corresponded with every member of 
the Committee. 

The Executive Committee met at the Mid- 
Winter meeting at Miami, Florida and, of 
course, met before this meeting. The Execv- 
tive Committee also wants to express appre- 
ciation to the members for the assistance that 
they have given whenever they were called 
on. The main work, of course, was to get 
the proper information and to pass upon mem- 
bers who would be a credit to our Association, 
and that work is growing, and, as I say, as 
a member of the Executive Committee, one 
can deeply appreciate the objects, the ideals, 
the standards of our Association. The mere 
fact that it became necessary for us to reject 
some very estimable, highclass men shows 
that they are diligently working to keep up 
the standards of membership. 

Further than that, the Executive Commit- 
tee has nothing to say. We went through 
these various problems that came up, the law 
list proposition that the President has cov- 
ered in his report, the question of the House 
of Delegates and the other usual problems, 
and all of the members have enjoyed the 
service during the past year. (Applause). 

PRESIDENT REEDER: I have the 
pleasure of presenting to you the Hon. C. F. 
Merrell of Indianapolis, Indiana, who will ad- 
dress you on the subject, “Is Suretyship In- 
surance?” I am sure you are going to hear 
a very fine address by Mr. Merrell. Mr. 
Merrell. (Applause). 

(See page 30 for Mr. Merrell’s ad- 
dress). 

PRESIDENT REEDER: We are indeed 
indebted to Mr. Merrell for that very fine 
paper on Suretyship. 

Mr. Knepper, will you make your report at 
this time. Gentlemen, I give you Mr. Knep 
per, Chairman of the Legislative Committee. 

Mr. Knepper then read his report which, 
on motion, was approved and ordered printed 
in the Journal. 

(This report will be found on page 
61 of the Journal). 
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PRESIDENT REEDER: We have on 
this morning’s program, one more paper. It 

is by Hon. Estes Kefauver of Chattanooga, 
i. is somewhere on the high seas trying to 
vet back here. I have this paper. What is 
your pleasure? We have a very interesting 
orogram for this afternoon, the Open Forum 
songs which will take the entire after- 
noon, and I think it is a program you will all 
he interested in and I hope you will all take 
Shall we wait to have Mr. Brown 


art in it 


ip this paper or shall it be printed in the 


Journal? 

MR. YANCEY: 
the Journal. 

MR. H. M. 
motion. 

PRESIDENT 
sy “Aye.” Contrary, 
motion is carried. 

(Mr. Kefauver’s address will be 
published in the January Journal). 


12:27 p. m. Recessed for lunch. 


I move it be printed in 
ROBERTS: I second the 


REEDER: All 
the same. 


in favor, 
The 


Thursday Afternoon 


The Third General Session, Thursday after- 
noon was called to order at 2:42 o'clock, 
President P. E. Reeder presiding. 


PRESIDENT REEDER: Let’s come to 


order, gentlemen. 


Gentlemen, we are trying a rather new 
venture on this part of the program for the 
first time in several years. We are having 
two papers this afternoon, to be followed by 
an open forum discussion, and I shall at- 
tempt as best I can to divide the afternoon 
between those two papers and subjects. 

The first one is “Compulsory Automobile 
Insurance and Financial Responsibility Leg- 
lation,’ by Ambrose B. Kelly, General 
Counsel of the American Mutual Alliance of 
Chicago, and at the close of that, we must 
limit the time of any men who want to dis- 
cuss this so that as many as possible may be 
accommodated. I will try to be as lenient 
as I can, but I trust when I bounce my gavel, 
that you will yield and let some other man 
have a chance. 

I want to present to you Mr. 
Kelly of Chicago. (Applause). 

(Mr. Kelly’s address appears on 
page 37). 

PRESIDENT REEDER: I think about 
a five-minute period to each person in the 
audience who desires to make some comment 
on this situation would be in order. 


Ambrose 
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MR. J.L. BARTON: _I would like to give 
my observations on it, with the permission 
of the President. This isn’t a paper; it is 
merely my observations, in order, Mr. Presi- 
dent, to incite some discussion on it this af- 
ternoon. 

It seems to me that the Automobile Con- 
pulsory Law or Compulsory Insurance Lia- 
bility Law fails of the test, for many reasons, 
and I note that probably you will understand 
that I take a view against it at the outset. 

It seems to me that the law as we know it 
in the State of Massachusetts—and I am not 
from that State, of course—does not strike 
at the very heart of the situation. In other 
words, it seems to me that it fails to bar from 
the highways the reckless driver at the out- 
set. In other words, it does not prevent one 
who is a reckless driver from getting an au- 
tomobile license. 

I have jotted down, in my homely way, a 
few observations, and the first observation 
is that it gives the automobile driver a sense 
of security that someone else will pay any 
damages that he may incur to the third 
party. 

Second, it seems to me that it is impossible 
to make every driver insure. From the 
meager investigation that I have made, it ap- 
pears that there are still 6,000 drivers, or 
there were in 1937, 6,000 residents in the 
State of Massachusetts driving automobiles 
who were not insured. 

Another important observation, I think, is 
that no matter if this law is in effect in a 
few states, you still have the situation to 
deal with where are thousands—and I think 
in the State of Massachusetts it has been de- 
termined that there were 1,000,000 non- 
resident automobiles upon the highways of 
Massachusetts in the year 1936. 

Now, of course, the Massachusetts law 
would not require coverage for the non- 
residents. 

Another observation is that it makes the 
public claim conscious. 

Still another is that it discriminates against 
its own citizens, because it requires the 
citizen to insure and does not require the non- 
resident to insure. 

It seems to me further, from the hurried 
search that I made, that payments are made 
without any regard, or in some cases, at least, 
without regard to the question of negligence. 

The evidence shows that it does not reduce 
the number of accidents. 

The next observation is that it increases the 
rates beyond the reach of many drivers. 
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Another thing that I pick up is that the 
rate-making commission in Massachusetts— 
and I am only speaking from what I read— 
has become somewhat of a political football 
in that state. It deprives the insurance car- 
rier, of course, of the basic right to select 
risks. 

I think another important thing is that only 
one state in the Union has such a law and, 
from my search, I find that there were 302 
such bills introduced in 151 sessions of state 
legislatures in the United States and all failed 
of passage. 

It causes confusion in the fixing of rates 
between the country districts and the larger 
cities. 

A few figures it seems are apropos at this 
time. with reference to the increased cost of 
the policy. Take the usual $5,000-10,000 
policy as we lawyers know it. As I find it, 
in 1926 in Massachusetts the rate was $25.76 
with no coverage for Property Damage. That 
it increased in 1936 to the figure of $33.70; 
and I think about that time they either took 
off the Guest Coverage or it was never on the 
policy. 

MR. BROSMITH: They took it off. 

MR BARTON: I am informed they took 
it off. So that a policy for $5,000-10,000 as 
I find it would cost about $60.00 in that 
state. In Nebraska—I might refer to that 
state, if you will pardon me—the average 
cost of that policy in the City of Omaha 
would be $43.00, with all of the coverage, 
including the Guest, Property Damage, and, 
of course, the coverage for private drivers in 
other states of the Union. 

I think that is an outline of it. (Applause). 

MR. LEWIS C. RYAN: Mr. President 
and gentlemen: 

The question which Mr. Kelly has raised 
here today has been a very live question in 
the State of New York during the past six 
months. We have had a _ Constitutional 
Convention in session and a proposal or, 
rather, two proposals were made to this Con- 
vention that all automobile litigation be re- 
moved from the courts and that all victims 
of automobile accidents be compensated with- 
out regard to fault. 

I think this situation is a very serious one 
for every man in this room and for every 
lawyer who is interested at all in automobile 
cases. This is not a new subject. Back in 
1932, a Committee of the American Bar As- 
sociation which was headed by Mr. Henry 
S. Drinker of Philadelphia, prepared a report 
in which they recommended that the American 
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Bar Association go on record in favor of tak. 
ing all of these cases out of the courts, 

The American Bar Association that year 
met in Washington. Considerable objection 
arose over this proposal, although it was kept 
very quiet, and finally enough opposition was 
mustered so that the committee was cop. 
vinced that they should withhold this report 
for a year, which they did, and that committe 
was enlarged to seven members and the matter 
was postponed a year. In the meantime, a 
few lawyers around the country went to work 
on this proposition and stirred up enough op- 
position so that at Milwaukee this proposition 
was defeated. 

In February of this year, Mr. Arthur A, 
Ballantine of New York City, who is a very 
prominent lawyer and a member of one of the 
largest and one of the best firms in New 
York City, came out again with this proposal 
and, as a result, an amendment was offered 
to our Constitutional Convention to authorize 
our legislature to pass such a law. 

Now, Mr. Ballantine was on the Columbia 
University committee which originally made 
the survey which was mentioned here by Mr. 
Kelly, and we had a great fight in New York 
State. We had the bar of New York State 
aroused and at the hearing in Albany, we 
packed the assembly chamber in opposition 
to this proposal, and I want to tell you, 
gentlemen, that there are a great many peo 
ple, a great many substantial people, who are 
in favor of taking these cases out of the courts 
and paying all victims, without regard to 
fault. 

That day at the hearing, Mr. Ballantine 
was the leader, the chief spokesman for the 
proponents of this measure. Professor 
Blanchard of Columbia, who was mentioned 
by Mr. Kelly, was one of the speakers for 
that group. They had there the Secretary 
of the New York State Medical Society, put- 
ting the doctors on record in favor of this 
proposal. The Judiciary Committee of our 
Convention finally voted this proposal down, 
although we were told that a majority of the 
Committee was originally in favor of it, and 
the Chairman of that Committee is one of 
the great judges of our state and he was in 
favor of it and he says that this problem must 
be faced and that we are coming to the time 
when these cases will be taken out of the 
courts. 

I want to tell you men what has happened 
in New York State. The State Bar Associa- 
tion had a committee headed by a very able 
lawyer who has made a study of this ques 
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tion and at our Mid-Summer Meeting he 
came forward with a report in which he ad- 
yocated that the State of New York adopt 
the New Hampshire system. The Columbia 
University Committee concedes that the cost 
of this insurance will increase the cost of au- 
tomobile insurance nearly three times. In 
other words, a Ford car may now be insured 
in the City of New York for $90.00, and 
under such a system, based upon the benefits 
of our Compensation Law, the premium would 
be $289.00. 

Now, gentlemen, 5 per cent of the motorists 
cause all of the accidents. The records in 
our state show that 5 per cent of the auto- 
mobile drivers produce all of the accidents. 
The problem, then, is to get those fellows who 
are causing these accidents rather than to 
penalize the careful driver who cannot afford 
to pay this increased premium. 

The New Hampshire Act solves this prob- 
lem. In New York State we have a Financial 
Responsibility Act which provides that when 
a motorist has a judgment against him in ex- 
cess of $100.00, his license may be taken away 
until he has furnished financial responsibility. 
Well, what has happened? Ninety per cent 
of the lawyers in the State of New York who 
have a client come into their office with a 
negligence case against a man who is not in- 
sured will not even sue the case, so you never 
get those cases to judgment; you never get 
these careless drivers in a position where they 
are obliged to provide financial security. So 
it doesn’t work and it will not work. 

In New Hampshire, as soon as a motorist 
has an automobile accident, he must imme- 
diately provide financial responsibility or his 
license plates are taken away from him. And 
it doesn't make any differnce whether he is 
to blame for the accident or not. If he has 
an accident in which a person is injured, he 
reports that accident to the State Motor 
Vehicle Bureau and immediately his license 
plates are picked up and he cannot get them 
back until he has furnished insurance. 

We believe, gentlemen, that is the solution 
to this very difficult problem. I do not think, 
as Mr. Kelly apparently indicated, that the 
insurance companies are going to have very 
much to say about it. The public will de- 
cide this question, and I think the lawyers 
must be alert and solve it before the public 
demands something like we have had to face 
in New York State. 

Thank you very much. (Applause). 

PRESIDENT REEDER: Mr. Brosmith, 
have you anything to suggest? 


MR. BROSMITH: Mr. Chairman, if I 
attempt to unburden myself on the question 
of liability compulsory insurance, I think I 
would talk too long. Mr. Ryan has ad- 
dressed himself to you folks on the question 
of the Financial Responsibility Act. That 
Act, as you all appreciate, permits a man to 
have at least one accident, like the old law 
that a horse is entitled to one kick and a dog 
to one bite. Therefore, under that Act as 
it exists in many states, a man can cause a 
very serious hurt before he is compelled to 
give evidence of financial responsibility. 

However, in some states, and notably in 
Canada, they add a provision to that Act 
which is very effective. It is, in substance, 
this, that where a judgment is procured against 
the operator of a car in such an instance, he 
is not permitted to operate a car again until 
such time as he has satisfied that judgment; 
and you would be very much surprised, in 
states and provinces where that law is ef- 
fective, to note how those men succeed in 
raising sufficient funds to meet that judg- 
ment, at the expense, I presume, of the grocer 
and the butcher and the landlord, but, never- 
theless, they do get the funds necessary in 
order that they can again drive a car. 

Mr. Ryan has addressed himself to you 
gentlemen on the question of this compulsory 
compensation insurance for automobiles but, 
to a thinking man, I can’t conceive how that 
can have much appeal. The economic value 
of the lives of our various citizens is at such 
variance that it is either impracticable or im- 
possible to arrange a schedule of payments 
that would meet the situation. You have 
merely to recall to your mind any client that 
you have, particularly a corporation. We 
have, for instance, the office boy at eight, ten 
or twelve dollars a week salary and the presi- 
dent of the same corporation is drawing $50,- 
000 to $150,000 a year in salary. Now, how 
can you arrange a schedule of payments that 
will be fair and equitable to both of those 
citizens? 

Again, we have this proposition under the 
compulsory compensation Act. It is a pay- 
ment without fault; consequently, a man can 
heedlessly, carelessly step in front of an au- 
tomobile and be injured and recover. 

Worse than that, a man can operate his 
car with abandon, at a heedless rate of speed, 
and hit head-on into a man who is carefully 
operating acar. Both are compensated. So, 
to my mind, that is an illusive remedy and 
one that can’t be considered, because of the 
reasons I have mentioned. 
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Again, we have this compulsory liability 
insurance which is in vogue in Massachusetts, 
the only state where it exists. In fact, it is 
the only place in the North American con- 
tinent, I guess, where we have the law. If I 
may briefly revert to that, one gentleman 
has given you considerable facts and there 
are more he could have added if he had seen 
fit. The law doesn’t apply to guests; it 
doesn’t apply to non-residents; it doesn’t ap- 
ply to accidents other than on the public high- 
way, because it is, in a sense, an exercise of 
the police power and can’t affect an accident 
other than on the highway. It doesn’t apply 
to guests; it is not extra-territorial. And, 
incidentally, there are approximately 15,000 
uninsured cars in Massachusetts, not 6,000, as 
this gentleman said. 

Again, a number of companies have been 
formed to insure against the liability created 
by this statute. In one year alone, 75,000 
cars insured in those companies which failed 
and they were temporarily without insurance. 
Incidentally, anybody injured by any one of 
those 75,000 cars received that, and only that, 
which the receiver of the company could af- 
ford to pay. 

Again, there are a large number of cars in 
Massachusetts that are operated by the state, 
the counties, the cities, the towns. They are 
engaged in the municipal performance of their 
duties. Consequently, there is no recovery 
against them. 

Consequently, gentlemen, if you will con- 
sider this subject, you will realize full well 
that the liability compulsory automobile in- 
surance contract is not a panacea for all the 
evils. It will not compensate every injury, 
because some of you will recall in your past 
experience that occasionally a court or a jury 
in an accident case will render a verdict for 
the defendant, just to encourage you folks 
and keep you at it. (Laughter). In that 
case, there is no recovery. 

The contributory law. is still effective in 
Massachusetts. Unless you can_ establish 
that you are free from contributory negli- 
gence, you cannot recover. So, to maintain 
that such an Act is a panacea for all evils, 
that such an Act will compensate everybody 
who is injured, is a mere delusion. It is not 
so. (Applause). 

MR. FIELD (Boston): Mr. President, 
as one who has practiced law in Massachusetts 
ever since and some years before the com- 
pulsory Act went into effect, I would like to 
say just a word on that subject. 
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It is unquestionably true that the Com. 
pulsory Liability Act in Massachusetts ha 
the various evils which have been spoken of 
here. The premiums, fixed by political cop. 
trol, on past experience have not been high 
enough and it has cost the insurance com. 
panies a great deal of money. The inability 
of the carriers to select their risks is another 
evil. But I think anybody who is familia 
with the situation in Massachusetts will re. 
alize that the public sentiment there is g 
strongly in favor of affording some measure 
of compensation to persons injured in auto. 
mobile accidents that that Act, or something 
similar to it, will remain until and unless we 
are forced to the far more expensive system 
of compensation imposing liability without 
fault in every case. I think it is something 
that we, as representatives of insurance con- 
panies, cannot afford to ignore, and that is 
the fact that the public is going to insist 
more and more upon some measure of protec- 
tion to the injured individual by way of com- 
pensation. I don’t think there is any chance 
of getting rid of that Act. in Massachusetts 
unless something more radical and more ex- 
pensive comes along. 

I think the suggestion that Mr. Kelly of- 
fered, that a rider to a general liability policy 
providing for medical expenses and medical 
care may put off the day when more drastic 
measures will be imposed by popular senti- 
ment, but I think it is something we have all 
got to face. 

The problem of securing adequate rates and 
some measure of selection of risks is some 
thing that considerable progress has been 
made on in Massachusetts, as those who 
practice there can tell you. It is not every- 
body who buys a $25.00 car that can get in- 
surance and therefore get his car registered 
and get it on the highway in Massachusetts. 

It is true that in the 13 years we have had 
it, no other state has adopted anything like 
it, but I think it does seem to me that the 
financial responsibiliy acts are a step towards 
something that we are coming to and that is 
some form, whether it is universal liability 
coverage such as we have in Massachusetts 
or something analogous to compensation. It 
is on its way and we can’t stop it. 

QUESTION: Who selects the risks in 
Massachusetts? . 

MR. FIELD: The agent endeavors to &- 
lect the risks. If you represented an insur- 
ance company having an agency in Lowell, 
for example, which had proved unprofitable, 
you might abolish the agency and make it 4 
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little more difficult for the man in Lowell to 
set insured in your company. If a man can’t 
ret insurance, if you refuse him, he can take 
you up to what is called the Board of Appeal 
and you have got to show cause for refusing 
him his insurance. There is a court review 
and the Superior Court after the Board of Ap- 
al has passed on it. 

MR. BROSMITH: He can write you a 
letter, too, and you have to reply to him with- 
in 24 hours. 

PRESIDENT REEDER: 
you care to have anything to say on this 
subject ? 

MR.ROWE: No, Idonot, Mr. President. 
| think they have very well covered both 
sides of it. I have nothing to add to what 
has already been said. 

PRESIDENT REEDER: Mr. Blount, 
vou have been on the Safety Council. Have 
you anything you would like to add? 

MR. BLOUNT: I have no particular 
comment to make that will be of any benefit 
to anybody except to say that last night I 
played bridge with Ambrose Kelly—I should 
have said the Honorable Ambrose B. Kelly— 
and during the course of that tournament, 
which didn’t properly demonstrate my ability, 
he stated that, if I felt like it, I might com- 
ment today on his address but to comment 
favorably, and briefly. 

PRESIDENT REEDER: Does anyone 
else have anything they would like to say on 
this subject? 

MR. F. M. HOLT: Mr. President, may 
I say that I have listened with much interest 
towhat has been said by the others who have 
spoken and if I can offer anything that will 
be useful upon this subject, I will offer the 
prejudiced suggestion—prejudiced, I say, be- 
cause it is my privilege to serve on the Safety 
Committee of this Association—that I think 
the best thing that we as lawyers can do is 
to realize fully that the subject of financial 
responsibility or insurance, either compulsory 
or voluntary, has nothing whatever to do with 
the cause of safety itself. How much better 
it would be for us to prevent accidents, if we 
can, than to compensate for injuries that re- 
sult from those accidents. 

If any of you care to read in the next issue 
of the Journal the report of your Committee 
on Safety, you will see that we think the prob- 
lem should be approached from another angle, 
with the thought that the insurance or the 
linancial responsibility end will take care of 
itself if our hopes could be realized. We be- 
lieve in state drivers’ license laws, administered 
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not under political influence but, if possible, 
through the judiciary, under some sort of 
regulation that will operate directly upon the 
man or woman who sits behind the driver’s 
wheel. 

Some accidents occur, it is true, because 
of mechanical defects. Some accidents occur 
because of road conditions. But the vast ma- 
jority of accidents result from inattention or 
negligence on the part of the driver, and if 
some system can be worked out so that the 
privilege of sitting behind the steering wheel 
will depend upon a good record of freedom 
from accidents, whether with or without fault, 
in our view, a long step in the right direction 
will have been taken. (Applause). 


MR. C. M. VROOMAN: Just this 
thought. It seems to me that we must bear 
in mind along the lines that some have men- 
tioned that an automobile in the hands of an 
incompetent is a dangerous instrument and, 
for that reason, we are going to have a public 
which is going to press us for some answer. 
Now, I think that we are not speaking to the 
right group here as far as getting the answer 
is concerned. I think that the claim depart- 
ments and the lawyers are faced with the 
constant problem of underwriting and that 
constant problem of underwriting is caused 
because, first, the underwriting departments 
want to produce volume and, secondly, be- 
cause the agents—and certainly that is true 
in our own town, our own city—are in a large 
way in control of the companies. Many 
cities, as you know, have agency groups that 
are able to control the agency commissions 
and, therefore, the rates to a large degree, and 
I think when Mr. Field mentioned the selec- 
tion of agents or the experience of agents as 
being determinative of whether an agency 
should continue or not, you are reaching right 
down to the point where you are going to de- 
termine what class of business you are going 
to accept. There are too many “courtesy” 
payments because an agent wants courtesy 
payments. There .are too many high com- 
mission offices because the agency produces 
half a million or one hundred thousand or 
fifty thousand in premiums; and it isn’t in 
our group that we are going to find the an- 
swer to that problem, unless this group can 
bring pressure on its underwriting depart- 
ments. 


PRESIDENT REEDER: I will now 
recognize Mr. Kelly once more to sum up 
this situation, and we have another very im- 
portant subject that we want to get to. 
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MR. KELLY: In order to bring things 
into focus, Mr. Reeder and I thought it 
would be well to close the discussion with 
some attempt to review the opinions which 
have been expressed. 

I think probably the point that struck all 
of you is that there is very definite and de- 
termined opposition to both of the plans which 
have so far been proposed to make compul- 
sory financial responsibility for all motorists. 
I think Mr. Field made a very excellent point 
when he said as forcefully as he did that de- 
spite all of the faults, which are very definitely 
recognized and acknowledged, in Massa- 
chusetts the people of Massachusetts will not 
permit that law to be repealed. 

I think that another gentleman made a 
very excellent point—I have forgotten his 
name for the moment—when he said—TI think 
it was Mr. Ryan—that this was a problem 
in which the public was demanding action 
and we have to realize from the standpoint 
of both the bar and the insurance carriers 
that it isn’t going to be sufficient to stand 
by and pick holes in the plans that are of- 
fered. 

I probably should have emphasized it when 
I talked, but I think that the bar of the 
country, and particularly the insurance law- 
yers, have as direct a personal interest in this 
question of compulsory automobile liability 
insurance, or compensation plans for auto- 
mobile accident victims, as the carriers them- 
selves. 

One of the great complaints with our 
present system is that it is impossible for the 
injured person to secure recovery without 
suit, even where there is insurance, and there 
is a great deal of popular dissatisfaction with 
the law’s delays and the law’s technicalities 
and the legal rulings of liability. 

Mr. Hayes yesterday spoke to us on Joint 
Adventure. Most of you are principally in- 
terested in joint adventure as a possible de- 
fense to an action against one of the com- 
panies where the person injured is in the car. 
Well, the public, however sound the legal 
principles on which that position may be 
based, the public is getting sick and tired of 
a system under which an injured person is 
denied compensation or denied indemnity de- 
spite the fact that he was injured by the 
negligence of another person, because the two 
persons were going out to play golf together; 
and we have to realize the insurance companies 
on the one hand, and the insurance bar on 
the other, that if we merely oppose, we are 
going to be quietly submerged in a rising tide 
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of public opinion in which we have impose 
upon us a system which will radically change 
the present handling of automobile accidents 
and substitute something else. I personally 
believe that many of the plans proposed are 
extremely faulty and I believe that plans fy 
better can be worked out if the intelligenc 
to be found in a group of this kind and ip 
the offices of the insurance companies wer 
to be applied to the problem instead of stand. 
ing pat on the position that the best way of 
handling it is to try to prevent accidents, get 
the bad drivers off the road, and that the bes 
way of providing protection for the accident 
victims is to sell more automobile liability in. 
surance on a voluntary basis. 

Any Cassandra who prophesies doom is un- 
popular. The insurance companies and the 
bar I think have believed what they have 
wanted to believe. They have looked at one 
side of the picture. They have to look at 
the other side as well. I think we have seen 
in the last few years the development in other 
fields in which an attempt to stand pat on 
lines that were established and on principles 
that were recognized too long has resulted in 
a wave of reaction going much further than 
it needed to if an attempt had been made to 
adapt existing conditions slowly and reason- 
ably and logically to the changing needs of 
the public. And I want to leave as a last 
word on that discussion that thought with you, 
that if you are going to close your mind on 
these subjects, if you are going to believe that 
there is only one side to it, if you are going 
to believe that you can continue to hold the 
present line indefinitely, you are going to 
wake up some day to find that the tide which 
could have been controlled and could have 
been directed has gone by over your heads. 
Thank you. (Applause). 

PRESIDENT REEDER: It seems to me, 
gentlemen, that after hearing these various 
discussions, there is considerable to be done 
before any solution is worked out. 

We have another very live and important 
subject. We are very fortunate to have with 
us to read a paper on the subject, “Unauthor- 
ized Practice of the Law as Related to In- 
surance Adjusters,” the Hon. E. W. Sawyer, 
Assistant General Counsel of the Liberty Mu- 
tual Insurance Company of Boston. I have 
the pleasure of introducing to you Judge 
Sawyer. (Applause). 

JUDGE SAWYER: Trying as hard as! 
could, I was unable to disguise my own pét 
sonal opinions on this subject as well as Mr. 
Kelly was his. The title of this talk differs 
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a bit from that announced in the program. 
The title of it is “Chasing Devils”, and it is 
q statement of one insurance lawyer’s views 
on unauthorized practice. 

(Judge Sawyer’s article will be found 
on page 42). 

PRESIDENT REEDER: Now, gentle- 
men, we have some little time yet before ad- 
iourning time and we shall be glad to hear 
from anyone who would care to offer any- 
thing on this question? We had rather hoped 
that we might have a free discussion of this. 
question, which undoubtedly is a very live 
one. Mr. Raymond Caverly, you have been 
very closely in touch with this subject. Would 
you mind addressing the Convention? 

MR. CAVERLY: Mr. President, I think 
that the subject has been so well covered by 
Mr. Sawyer that there is not very much to add. 
All you gentlemen are familiar, of course, with 
the activities of the committee which has 
conferred with the American Bar Association 
committee to the end that we might reach 
some workable agreement with reference to 
the handling of the lay adjuster problem. We 
believe that we have reached an agreement 
which will be workable providing we have the 
wholehearted cooperation of the legal profes- 
sion throughout the country. That is abso- 
lutely iundamental for the reason that the 
agreement is peculiar in this respect. The 
insurance interests participating through their 
representatives are unquestionably in a posi- 
tion to control the activities of their constitu- 
ents, that is, the member companies of the 
Association of Casualty and Surety Execu- 
tives and the association of mutual companies, 
the American Mutual Alliance, but, of course, 
the American Bar Association is not in posi- 
tion to control the attitude of the local bar 
associations, which are, of course, none of them 
subject to the jurisdiction of the American 
Bar Association. Our agreement, of course, 
is only with the American Bar Association. 

The members of this organization can be of 
a great deal of assistance in working out this 
agreement by attempting, through your local 
bar associations, to prevent the institution of 
actions of various sorts such as have been in- 
stituted in various localities in the past for 
the purpose of suppressing the activities of 
laymen in connection with the investigation 
and adjustment of claims. 

The companies, through representatives on 
this special committee and the American Bar 
Association, have agreed, in substance, as to 
what activities are proper for a layman to en- 


INSURANCE COUNSEL JOURNAL 


Page 17 


gage in. I have no doubt that many local bar 
associations, judging by their attitude prior 
to this agreement and the attitude of some 
of these bar associations since that agreement, 
are not going to be in accord with the agree- 
ment which the American Bar Association has 
entered into. Of course, it is going to be 
true that if these bar associations continue to 
start legal proceedings of one sort or another, 
such as the Birmingham Bar Association has 
started within the last ten days, following the 
announcement of the agreement with the 
American Bar Association, the companies, in 
turn, are going to be hard to control. They 
are going to say, “Well, let’s fight it out in 
the courts; let’s find out who is right about 
this and who is wrong.” And, of course, that 
would unquestionably be an unsatisfactory 
solution to the problem. It would be ex- 
pensive as far as the insurance companies are 
concerned; it would hamper their activities 
and probably would be unsatisfactory to the 
legal profession, because it would result in a 
lot of mud-slinging, probably, in both direc- 
tions, perhaps a lot of unjustified mudsling- 
ing. So it is our earnest hope that the local 
bar associations will abide by the principles 
that were laid down in the agreement with the 
American Bar Association. 

Certainly, the companies are going to start 
out to abide by these principles, but if the 
Birmingham Bar Association and the New 
Orleans Bar Association and the Boston Bar 
Association and so on and they all say, “Well, 
we don’t care anything about what the Amer- 
ican Bar Association has done; we are going 
to go ahead and put all these lay adjusters 
out of business,” the companies certainly are 
not going to sit quietly by and live up to 
their end of that agreement. It seems to me 
that that is just a natural conclusion, that is 
all. Therefore, if you men will do your ut- 
most to encourage your local bar associations 
to endeavor to work this thing out in the 
manner outlined in this agreement with the 
American Bar Association, that is, through 
this so-called Conference Committee, through 
the submission of complaints of one type or 
another which the bar associations or indi- 
vidual lawyers may have against the activities 
of lay adjusters to this Conference Committee 
for consideration and investigation, I am sure 
that the ultimate result is going to be better 
for everyone. 

The general attitude of the insurance com- 
panies is one of cooperation with the bar. The 
relationship of the companies, whether they 
be stock or mutual, with the bar country-wide, 
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of course, is very extensive and it should be 
friendly and cooperative on both sides. 

On the other hand, the companies have 
some very practical problems to handle. 
They have gone along ever since the develop- 
ment of insurance in this country, employing 
laymen to do certain things.’ There are many 
laymen in every one of the older company or- 
ganizations who have been there for many, 
many years; many laymen who have never 
done any other type of work except claim 
adjusting. In my own company we have 
perhaps a dozen men who have been with the 
company for 25 years or more, good men. 
They have never been to law school in most 
instances, although in some instances they 
have and have never gotten admitted to the 
bar. They have learned the law of negli- 
gence in a practical way. From the company 
point of view, they are able to carry on our 
operations in a satisfactory manner. There 
isn’t any doubt but that lawyers can do it 
just as well, perhaps better in some instances, 
but what is going to happen to this group of 
laymen if some court says that all of these 
men have got to be taken out of claim ad- 
justment? They don’t know any other end 
of the insurance business; they are not adapt- 
able as producers, special agents, underwrit- 
ers; they haven’t had sufficient experience in 
that to be useful in that capacity. The net 
result unquestionably would be that these 
men would lose their jobs. 

I don’t think that it is the intention of 
even the most rabid of the agitators, even in 
Missouri, that these men should be thrown 
out of positions and probably put in positions 
where they would not be able to earn a live- 
lihood or anything else, particularly under 
present economic conditions. That is the 
thing that the companies are first and pri- 
marily interested in. 

Of course, we have the practical problem 
of whether or not lawyers can be employed 
to do this work as economically as laymen, 
and so on, but the really important part of 
the problem in the beginning would be the 
elimination of these laymen from the business 
and putting these laymen in a position where 
in most instances they simply would not be 
able to earn a living. Therefore, it is of the 
greatest importance to the companies that this 
whole situation be handled in a temperate 
and moderate way. From my contact coun- 
try-wide with the companies over a long 
period of years, I am sure that it is the in- 
tention of the management of the companies, 
both stock and mutual, to have their claim 
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representatives conduct themselves with the 
same high standard of ethics which lawyer, 
are bound by. Of course, there may be jp. 
dividuals here and there who, through ove. 
zealousness or perhaps through lack of know. 
edge or the proper standard of ethics, yjj 
commit offenses which aggravate lawyers o 
the other side. I haven’t a doubt that tha 
has occurred in connection with the oper. 
tions of every company. If those offengs 
continue and are reported to this Conferencg 
Committee which has been set up through 
our negotiations with the American Bar As. 
sociation, it will all be brought out in the 
open, the individuals involved will be prop. 
erly disciplined, those who do not have proper 
knowledge or proper information about stand. 
ards of ethics will be properly informed, and 
I am sure that this entire problem will be 
worked out without harm, either to the conm- 
panies or the lay adjusters, and with profit 
to the lawyers. (Applause). 

PRESIDENT REEDER: Mr. Brown, 
are you now in a position to make your re. 
port as Chairman of the Committee on the 
Unauthorized Practice of Law? I think 
gentlemen, this would be a very apropos time 
to hear that report. It is right in line with 
what we have been discussing in the last 
hour. 

MR. O. J. BROWN: 
gentlemen: 

I am not going to attempt to read the re- 
port that has been made by the Committee. 
It is here so you can look at it and it will 
be published in the Journal so you can read 
it. But I think if you have before you the 
essence of this report, those of you who are 
not fully familiar with those things that both 
Judge Sawyer and Mr. Caverly have spoken 
of will sense this situation. 

Judge Sawyer spoke about the case of 
Liberty Mutual v. Clark. The Liberty Mu- 
tual Insurance Company and several other 
mutual companies brought an action in Mis 
souri to restrain the Bar Committee from its 
activities incidental to a declaratory judg- 
ment as to what constituted the practice of 
law on the part of the adjusters of those com- 
panies. They received an adverse decision 
in a three-judge court, with a dissent by 
Judge Deering. Judge Sawyer quoted from 
that opinion and we have quoted from it in 
our report. An appeal has been taken on be- 


Mr. President and 
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half of the companies, which I understand is 
to be argued either this month or next. 

Also, during the year there was started in 
New Jersey a prosecution of one Ullrich, an 
adjuster, | think for your company, wasn’t 
he, Ray? 

MR. CAVERLY: 
dependent. 

MR. BROWN: In that case, the decision 
of the court was exactly contrary to the Mis- 
The court there held that 


No, he was an in- 


souri decision. 


the acts of an adjuster in the ordinary pract-- 


ice of adjusting a casualty claim was not the 
practice of law. 

Your committee at the beginning of the 
vear organized by mail and we determined 
that the thing we could best do, inasmuch 
as this activity was before two committees 
of the American Bar Association, was to 
await their definite action and help, so far 
as we could, in an advisory way as to what 
they should do. 

Your President told you yesterday that 
the Association was represented at those 
negotiations by Mr. Caverly and he spoke 
about one fine thing, that Ray knew his way 
about, but he didn’t tell the members of the 
Association that his representation at these 
various meetings in various parts of the coun- 
try was through some fenagling that Ray did 
himself. without expense to the Association. 
I use that word “fenagling” because it has 
both a sinister and a beneficial meaning. 

The upshot of these negotiations, or the 
climax, rather, came at Cleveland on the 
Sunday preceding the meeting of the American 
Bar Association, and I myself had occasion 
to be there and this Conference Committee 
that has been spoken of is a committee of 
equal representation of the bar, equal repre- 
sentation of both the insurance interests and 
other interests that do independent adjust- 
ing. That is, there are three insurance or- 
ganizations and the independent adjusters’ 
association and also the association of utilities 
and that sort of thing that have adjusters, 
and they have appointed what is known as 
a Conference Committee of 10, 5 lawyers 
and 5 representatives of these various inter- 
ests, the idea being that instead of having 
each state and each bar association that felt 
a little peeved bring lawsuits against indi- 
viduals or companies, to provide a clearing 
house to which these complaints could be 
brought, investigated, compared with the 
Principles that everyone is coming to recognize 
as fair and reasonable, and thus adjusted. 
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Now, not contained in our report is a new 
development. In Birmingham, Alabama, a 
prosecution under their statute of an indi- 
vidual adjuster resulted in a decision sought 
for by the Bar Association and against the 
adjuster, and within the last two weeks a law- 
suit has been begun by the Bar Committee 
in Birmingham against a number, I think it 
is over 20, isn’t it?—insurance companies, 
seeking an injunction restraining them from 
doing business as they have been doing it, 
not only in Alabama but all over the country, 
for years. 

Mr. Caverly spoke about the fact that 
that was done despite the appointment of 
this Conference Committee. I don’t know 
whether he has any information on that sub- 
ject or not. I haven't. In view of the fact 
that our Conference Committee wasn’t set 
up until the latter part of July and this liti- 
gation was instituted in August, I am more 
inclined to believe it was done in ignorance 
of the appointment and scope of our Commit- 
tee rather than to go against it or in opposi- 
tion to it. 

I might say that on this Conference Com- 
mittee, two members of the Association have 
been appointed. 

PRESIDENT REEDER: Who are they? 


MR. CAVERLY: No, this Association is 
not represented on the Conference Commit- 
tee. Mr. Kelly, as I understand it, will rep- 
resent the Mutual Alliance on this Confer- 
ence Committee and Mr. Harvey of The 
Travelers Insurance Company will represent 
the Association of Casualty and Surety Execu- 
tives. Mr. Kelly, of course, is a member of 
this organization. Mr. Harvey I do not think 
is a member. 

MR. O. J. BROWN: Well, representing 
the lawyers, your Chairman has been appoint- 
ed, and Mr. Jones of the Hocker firm of St. 
Louis. Of course, I am a member and Mr. 
Jones, although he is not here, is also a mem- 
ber of the Association. 

Our report does this further thing. It 
speaks of the importance and present activity 
of this problem and we recommend, Mr. 
President, that this Committee be continued, 
or that a Committee be continued, to be ap- 
pointed by the new President. (Applause). 


(Report of Committee on Unauthor- 
ized Practice of the Law will be found 
on page 64). 

(Committee continued. See page 21). 

Recessed at 5:15 p.m. 
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Friday Morning 


The Fourth General Session, Friday morn- 
ing, was called to order at 10:07 o’clock, 
President Reeder presiding. 

PRESIDENT REEDER: I will now call 
on Mr. White, our treasurer for his report, 
Mr. Harvey White, Gentlemen. 

TREASURER WHITE: Gentlemen, the 
Auditor’s report shows that we have on hand 
in the Seaboard Citizens Bank of Norfolk, 
Virginia, $10,083,83. On hand in the Na- 
tional Bank of Commerce in Norfolk, $5,- 
172.42, making a total of $15,256.25. In 
addition to the money in Norfolk, the Secre- 
tary has in his hands at New Orleans, $1,- 
113.35, making a total sum in the bank at 
the present time to the credit of the Associa- 
tion of $16,369.60. 

We have on hand at the present time ap- 
proximately $500.00 of unpaid bills, so that 
the balance, in rough figures, is about $16,000 
that we have to our credit. 

For the purpose of comparison, at the last 
convention we had in the bank at Norfolk, 
$11,315.69, and the Secretary had $1,730.21, 
making a total of $13,045.90. So that we 
have shown a net increase of about $3,000 
over the past year. Collections from the 
Secretary were $14,000.00. We received in- 
terest on our savings account of $76.12 and 
a refund from golf prizes not delivered of 
$5.40. Total receipts were $14,081.52. 

The disbursements, by departments—the 
President spent $285.27. The Secretary’s 
office spent $1,733.11. The Treasurer’s of- 
fice, $292.50. Convention—and that Con- 
vention, gentlemen, is last year’s convention; 
it isn’t this one of course—$2,367.90. Journal, 
$3,376.78. Mid-Winter Meeting, $2,049.10. 
And Miscellaneous, Mr. George Naught’s 
traveling expense in connection with the 
Model Surety Bill, $36.30. The total cash 
disbursements were $10,140.96. 

For the benefit of the gentlemen present, 
the budget last year was fixed by the Finance 
Committee at $10,000, because our receipts 
for the previous year were $10,072.45. So, 
inasmuch as we spent $10,140, the budget 
was just about balanced in the actual figures. 

PRESIDENT REEDER: What is your 
pleasure in regard to this report, gentlemen? 

MR. HOLT: I move it be accepted and 
placed on file. 

MR. SWEET: I second the motion. 

PRESIDENT REEDER: All in favor, 
say “Aye.” Contrary, the same. It is car- 
ried. 
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We will be glad to hear from Mr. Benyy 
now. Gentlemen, I give you Mr. Wilby 
Benoy. (Applause). 

(Mr. Benoy’s address appears 
page 53). 

PRESIDENT REEDER: I certainly 
think we are all indebted very much to Me 
Benoy for this wonderful paper. It makes 
me shudder when he points out the possibjj. 
ties for the future. I think we have a lay 
library that we will be glad to sell to any. 
body at a very small price. 

If there is nothing else to come before th: 
meeting at this time, we will stand recessed 
until 10:00 o’clock tomorrow morning. 

Recessed at 11:05 a.m. 


Saturday Morning 


The Final General Session, Saturday mom. 
ing, was called to order at 10:35 o'clock, 
President Reeder presiding. 

PRESIDENT REEDER: There are stil] 
some committee reports that have not been 
made, although the written reports have all 
been filed. I don’t know whether the chair. 
men are all here or not. What is the pleasure 
of the meeting in regard to those reports? 

MR. O. J. BROWN: I move, Mr. Pres- 
dent, the written reports be filed and pub- 
lished in the Journal. 

MR. BENOY: I second the motion. 

PRESIDENT REEDER: All in favor of 
the motion, signify by saying “Aye.” Con- 
trary. It is so ordered. 

Is there any New Business to come before 
this Convention before the final adjoum- 
ment? 

The following resolution was proposed: 
Be it Resolved, That the Executive Commit 
tee appoint for this year a special committee 
of seven members who shall be instructed to 
make a study of the proposals for compulsory 
financial responsibility and compensatory 
laws pertaining to automobile accidents, said 
committee to formulate recommendations to 
the Association and to report at the next an- 
nual meeting. 

PRESIDENT REEDER: 
ond to that motion? 

MR. CAVERLY: I second the motion. 

PRESIDENT REEDER: Are there any 
remarks? It seems to me that after the dis 
cussion we had the other afternoon, the ap 
pointment of such a committee would be 4 
very wise move. This Association is very 
much interested in the welfare of insurance 


Is there a sec- 
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companies and the legislation and proposed 
legislation that is being fostered constantly, 
so that I think it would be a very wise move 
to have such a committee and that it be a 
special committee. 

Does anyone else have anything to say? 
All in favor of the motion, signify by saying 
“Ave.” Contrary, the same. It is so or- 
dered. That will be an order of business of 
the new Committee. 

Is there any other business to come before 
this Convention? 

MR. BROSMITH: Mr. President, at a 
previous meeting there was some discussion 
about keeping alive the Committee on Lay 
Adjusters and I do not recall whether or not 
a motion was made. If there was not a 
motion made, I would like to make it now. 

PRESIDENT REEDER: Mr. Brown, 
there was no motion made to continue your 
Committee, was there? 

MR. O. J. BROWN: I don’t recall any. 

MR. BROSMITH: Then I will make the 
motion now to continue the Committee until 
the next annual meeting. 

TREASURER WHITE: 
motion. 

PRESIDENT REEDER: Are there any 
remarks? All in favor of continuing the 
Committee on Unauthorized Practice of Law 
for the ensuing year will signify so by saying 
“Aye.” Contrary, the same. The motion is 
carried. 

There is another Committee on the Motor 
Carrier Bill that has been continued from 
year to year. Mr. James Blair of Jefferson 
City, Missouri, is Chairman of that Com- 
mittee. I think that is a committee that 
should be continued. 

MR. BLAIR: Mr. Chairman, some of the 
members of the Committee have an idea that 
that Committee ought to be continued. It 
has always been a question as to the propriety 
of that Committee’s work in this Association. 
However, some members of the Committee 
are of the opinion that it ought to be con- 
tinued and I will therefore move that the 
President or the Executive Committee be au- 
thorized to appoint a committee to deal with 
that question if, and when, the President and 
the Executive Committee deem it proper. 

PRESIDENT REEDER: Mr. Blair, let 
me suggest you change that to move to con- 
tinue the same Committee. You are familiar 
with this situation and you have been watch- 
ing it and I think it would be a mistake to 
change the Committee. I think it is proper 
for this body to continue it regardless of the 


I second the 
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Executive Committee. 

MR. BLAIR: Well, with my usual mod- 
esty, Mr. President, I move that the Commit- 
tee, with its present personnel and Chairman, 
be continued for one year. (Laughter). 

MR.O. J. BROWN: I second the motion. 

PRESIDENT REEDER: That is a very 
proper remark, Mr. Blair. Are there any 
other remarks? All in favor of continuing 
the present Motor Carrier Committee for the 
ensuing year will signify so by saying “Aye.” 
Contrary, the same. It is so ordered and the 
Committee will be continued for another year. 

We will now hear the Secretary’s Report. 
I give you Mr. Montgomery. 

SECRETARY MONTGOMERY: Mr. 
President and members of the Convention: 

The Secretary’s office this year spent the 
sum of $1,733.11 for its operations. We 
sent out, I think, about 7,500 letters and 
communications. 

During the period, we had 51 resignations; 
we had nine deaths and we dropped for non- 
payment of dues, 31 members. We passed 
on some 175 applications and accepted some 
150 new members. The office collected the 
sum of $13,595.99 during this year and re- 
mitted to the Treasurer the sum of $14,215.85. 
We have on hand the sum of $1,113.35. 

PRESIDENT REEDER: Are there any 
other reports? 

Just let me say this in passing, ladies and 
gentlemen, that this Association is very much 
indebted to Mr. Montgomery, its Secretary. 
He is working constantly, without any re- 
muneration whatsoever. He is very helpful 
to the Presidents that come and go. He 
watches the finances closely to see the collec- 
tions are all in and he sends out promptly 
all applications for new members. The fact 
is, the Association couldn’t get along without 
him and I think this Association owes him 
a deep debt of gratitude. (Applause). 

Are there any other reports? 

In that same connection, we are very much 
indebted to our Treasurer and to the Editor 
of the Journal. Those three gentlemen work 
year after year. (Applause). Mr. Yancey, 
I don’t know how he has time to practice law, 
because that Journal takes a lot of work and 
a lot of effort and he does a marvelous job 
of it. I hear favorable comments on our 
Journal wherever I go and we owe both him 
and Mr. White a deep debt of gratitude for 
serving without any compensation whatsoever. 

Is there any further business to come be- 
fore the Convention before we proceed to the 
election of officers? 
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Judge Arthur G. Powell Absent 

JUDGE CHRESTMAN: Mr. President, 
I am sure it has occurred to you and many 
members of this Association that there is one 
face missing and that there must be some good 
cause for his absence. I speak of Judge 
Arthur G. Powell of Atlanta. I am sure if 
his feet were working he would be here and 
he has been so consistent that I believe we 
ought to make—and [I realize that it is a 
precedent—we ought to ask the Secretary to 
send a telegram of greetings to brother Powell, 
and I move that that be done. 

The motion was seconded by several. 

PRESIDENT REEDER: Are there any 
remarks? All in favor of the motion, signify 
by saying “Aye.” Contrary, the same. It 
is so ordered. You will prepare the telegram, 
Mr. Secretary. 

Judge Powell later acknowledged this tele- 
gram as follows: 

“On September 6th, too late in the day for 
reply before the Association adjourned, I re- 
ceived a telegram from Mr. Montgomery, 
the Secretary, advising me that the Associa- 
tion had, by special resolution, instructed 
him to express their regrets at my absence 
from the meeting. This touched me very 
much. I had not missed a meeting since 
thirty of us assembled at Old Point Comfort, 
Va., more than ten years ago; and Mrs. 
Powell had been with me at most of them. 
We were both extremely anxious to go to 
Mackinac Island. However, when a man un- 
dertakes to practice law, he sells himself into 
a form of slavery—his clients have first call 
upon his time; and I just could not get away. 

“T hope you had a good meeting. I hope 
a good time was had by all; as it probably 
was. Most of all, I hope that we will all be 
at next year’s meeting. And my love, thanks 
and appreciation for so kindly thinking of me 
goes out to you, one and all.” 

PRESIDENT REEDER: Is there any 
other business that should be concluded be- 
fore we adjourn, I mean before the election? 
Does anyone know of any other business that 
should come up before we proceed to the elec- 
tion of officers? If not, is the Nominating 
Committee ready to report? Mr. Dickie. 


Report of Committee on Nominations 


MR. DICKIE: Mr. President and mem- 
bers of the Association and guests: 

It is customary, I understand, for one re- 
porting for a Nominating Committee to keep 
the membership in suspense as long as pos- 
sible, but I don’t have any purpose to do 
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that this morning; but there are just ty 
things that I would like to say before ap. 
nouncing the names of those whom we ar 
suggesting to you for your officers for the 
ensuing year. 

It ill becomes our worthy President, o 
course, to speak of himself. He has been 
good enough to speak of Mr. Montgomery 
and Mr. White and Mr. Yancey, but I think 
that we owe a debt of gratitude to all of the 
officers of the Association for the very ¢. 
ficient work that has been done in the past 
year. Those of us who have been in th 
harness know that these offices are not mere 
sinecures. They involve work, the expendi- 
ture of time, and these men have freely given 
of their time and talent, with the result that 
we find ourselves today in the very healthy 
and prosperous condition which has been re- 
ported to you. 

The second thing that I want to say on be. 
half of the Committee is this, and I assume 
that it is usually true in a position such as 
this but it certainly is the fact here that the 
chief embarrassment of the members of the 
Nominating Committee is to make selections 
from a great wealth of talent, to make selec- 
tions from a great number who are entirely 
deserving. Unfortunately, however, there 
are a limited number of positions to fill and 
it therefore becomes necessary to make a 
selection among a great number whom we 
may say are equally fitted for the respective 
offices. 

You are all aware of the fact that there 
are certain limitations placed upon our 
capacity to elect by virtue of our by-laws. 
You know that there are certain geographic 
limitations. There can be only one member 
of the Executive Committee elected for a 
term of three years from any particular state 
and serving at that time. There is a natural 
disposition, of course, to make as broad a 
geographical distribution of these offices as 
is possible. 

There is another thing that I think this As- 
sociation should never forget and that is that 
the Association as it stands today is the suc- 
cessor, really, of an organization which start 
ed out purely as an organization of home o- 
fice counsel, and it is always necessary and 
advisable, therefore, as we have seen fit to 
think, at least, that there should be mai 
tained an adequate representation, both of the 
practicing lawyers in the field and of the 
members who represent the home offices of 
the companies from which the business comes 
to the men in the field. 
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These considerations, together with the con- 
sideration of the service rendered in the past, 
are some of the things that enter into the 
minds of the Nominating Committee in pre- 
senting to you the names which I am about 
to read and, having given consideration to 
the matter and careful consideration, and 
having received very many helpful suggestions 
from the membership, we are glad to present, 
sir, as our recommendations for ‘the nominees 
for the respective offices, the following: 

For President: Milo H. Crawford, Detroit, 
Michigan. 

For Vice Presidents: Joe G. Sweet, San 
Francisco, Calif.; George L. Naught, New 
York City: J. Mearl Sweitzer, Wausau, Wis. 

We have also decided to submit to you the 
name of Richard B. Montgomery, Jr., of New 
Orleans, Louisiana, as Secretary, at the same 
salary. (Laughter and applause). 

And for Treasurer, Harvey E. White of 
Norfolk, Virginia, also at the same salary. 

For members of the Executive Committee, 
we suggest: 

Willis Smith, Raleigh, North Carolina. 

Robert M. Noll, Marietta, Ohio. 

Wilson C. Jainsen, Hartford, Connecticut. 

This report is submitted by your Commit- 
tee, composed of John A. Luhn, Ralph R. 
Hawxhurst, P. H. Eager, Jr., R. W. Shackle- 
ford, and J. R. Dickie, your Chairman. 

PRESIDENT REEDER: Are there any 
other nominations for any office? I hear 
none. I therefore declare the nominations 
are now closed. It will now be in order for 
a motion to be made that the Secretary cast 
the unanimous ballot of all the members for 
these nominees suggested by the Nominating 
Committee. 

MR. WEICHELT: TI move the Secretary 
cast one ballot as the unanimous choice of this 
Convention for the nominees just named by 
the Nominating Committee. 

MR. SHACKLEFORD: 
motion. 

PRESIDENT REEDER: All those in 
favor of the motion will signify by saying 
“Aye.” Contrary, No. The motion is unan- 
imously carried. Mr. Secretary, will you 
cast the unanimous vote of this Convention 
for the nominees who have just been nom- 
inated. 

SECRETARY 
vote is so cast. 

PRESIDENT REEDER: Mr. Caverly 
and Mr. Hayes, will you kindly bring the new 
President up to the platform so we may look 
him over? 


I second the 


The 


MONTGOMERY: 
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Mr. Caverly and Mr. Hayes escorted Presi- 
dent elect Crawford to the platform. (Pro- 
longed applause as all stand). 

PRESIDENT REEDER: Ladies and 
gentlemen, allow me to present to you your 
new President, Mr. Milo H. Crawford of De- 
troit. (Applause). 

PRESIDENT-ELECT CRAWFORD: 
Fellow members of the Association, wives 
and daughters and friends of the Association: 

I want to say that this is putting some re- 
sponsibility on me which I feel sure that I 
am not fit to have. When I look back over 
the Presidents of this Association that I have 
known, starting with George Yancey, Walter 
Mayne, Roy Dickie, Marion Chrestman and 
Pete Reeder, to have to fill the shoes of any 
one of those gentlemen is a job which requires 
more ability than I have. The only thing I 
can do is to say that I will do the best I 
can. They have been a wonderful bunch of 
executives and, to me, they will be an in- 
spiration. 

I want to speak a word about Pete Reeder, 
the retiring President. I know of no man in 
the organization who has been so well known, 
so popular or so much beloved as Pete Reeder. 
(Applause). 

This organization has grown in the years 
that I have been here to be a large organiza- 
tion and the only way that I can handle this 
job is to have each and every one of the mem- 
bers of the Association, the wives and daught- 
ers and friends, help me out. (Applause). 

PRESIDENT REEDER: I think it might 
be fitting for you all to see the various 
nominees that you have just elected. I don’t 
think any of you know our Secretary, so I 
will ask to present our new Secretary, Mr. 
Dick Montgomery. (Applause). And our 
modest retiring Treasurer, Mr. Harvey White. 
(Applause). 

Now, the Vice Presidents. 
here? (Not present). 

Mr. Joe Sweet. Will you stand so they 
can all see you. (Applause). 

And Mr. J. Mearl Sweitzer, will you kindly 
show yourself. (Applause). 

We have one other gentleman in this au- 
dience who is not only distinguished now but 
I am looking forward to when he will be much 
more distinguished. I won’t go any farther; 
he can tell you about it. Mr. Willis Smith 
of Raleigh, North Carolina, will you stand, 
please. (Applause). 

We have one gentleman here who is the 
perennial champion; in fact, he has won more 
championships than anyone else and if he 


Is Mr. Naught 
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doesn’t win, he is right up close to the top. 
He had a serious accident on the road com- 
ing up here that handicapped his style very 
much, so another gentleman I am informed 
beat him out this year; but he has his house 
full of cups; in fact, he told me confidentially 
that he didn’t have any room for any more 
and he is going to give somebody else a chance. 
Mr. Robert M. Noll of Marietta, Ohio. (Ap- 
plause). 

We have a home office gentleman here who 
is very, very charming and we are most hap- 
py to welcome him into the official circle. 
He is a neophyte and he will be properly 
initiated in due course. Mr. Wilson C. Jain- 
sen of Hartford, Connecticut. (Applause). 

PRESIDENT REEDER: Ladies and 
gentlemen, during the course of the proceed- 
ings of this Convention, an amendment to 
the by-laws was made whereby the Republic 
of Cuba and Mexico have been taken into the 
territory of this Association. We have one 
gentleman who has been here as our guest, 
my guest, I might say, and he is the first ap- 
plicant for membership under the amended 
by-laws. May I present to you Dr. Diaz 
Romanach of Havana, Cuba? (Applause). 

Mr. Noll, will you make a report and 
present to the ladies the golf prizes. Mr. 
Noll. 

MR. NOLL: Mr. President, ladies and 
members of the Association: 

I think I would be unmindful were I not 
at this time to thank you for the honor you 
have conferred on me by making me a mem- 
ber of the Executive Committee. I well ap- 
preciate the work involved and I will try the 
best I can to fulfill the necessary requirements. 

I have been asked by Mrs. Caverly, the 
Chairman of the Ladies’ Golf Committee, to 
present to the winners their prizes. For 
years and years I have been presiding at this 
rostrum and dispensing merchandise to those 
who won prizes in the men’s tournament. I 
have now been promoted; I am working in 
the ladies’ department. 

Last year, possibly some of you remember 
I performed this same duty. 

PRESIDENT REEDER: And how! 

MR. NOLL: But this year I have the 
prizes; they haven’t been given away before 
I arrived. 

Most of you will remember that last year 
at White Sulphur there came to our group 
two beautiful young ladies. They soon be- 
came known as the Two Bettys and they con- 
tributed greatly to the social activity of our 
gathering. One of these young ladies demon- 
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strated yesterday that her ability on the golf 
links was equal to her ability in making peo. 
ple happy and it is with great pleasure tha 
we give to Betty Crawford, who shot a score 
of 91 on the outside course and is the winner 
of the championship prize for the ladie:’ 
tournament. Miss Betty, will you please 
come forward. (Applause). 

There was but one prize for low gross. The 
other prizes are for the low net. The first 
low net was won by Mrs. Don McVay of 
LeRoy, Ohio. Possibly some of you don't 
know where LeRoy is, but if you happen to 
know where Cleveland is, Cleveland is 
suburb of LeRoy. Mrs. Don McVay. |s 
she present? Will you please come forward 
as proxy for Mrs. McVay, Don. Her picture 
is in the frame. 

MR. McVAY: I certainly appreciate this 
prize, Bob. I'll put her picture in this frame. 

MR. NOLL: Second low net was won by 
Mrs. Muse of Roanoke, Virginia. Is Mrs. 
Muse present? Will you see that it is de 
livered to her, Harvey? The third low ne 
requires a little comment. For years and years 
the ladies of the Association came to ou 
meetings and brought their golf clubs but 
were not permitted to use them. There was 
talk for at least eight years of a ladies’ tourna- 
ment, but it never materialized. Last year 
Mrs. Ray Caverly seemed to breathe activity 
into the golf for the ladies and created a 
tournament for the ladies and through her 
activities she had a very successful tourna 
ment last year and a more successful one this 
year and I think we should compliment Mrs. 
Caverly by giving her a hand at this time for 
the work she has done. (Applause). (Al 
stand). 

The fourth low net was won by Mr 
Lester Dodd of Detroit. If Mrs. Dodd is not 
present, probably you will see she gets it? 

MR. CRAWFORD: Mr. Dodd is here, 
Bob. 


MR. NOLL: 
come forward. 

The fifth low net was won by Mrs. I. £ 
Kerr of Detroit. Is Mrs. Kerr present’ 
(Applause). 

The sixth low net was won by Mrs. Franh 
Kuhn of Detroit. 

And the seventh and last low net was wo 
by Mrs. William Reeder of St. Louis. (Ap 
plause). 

There were two prizes for the putting col 
test. The first was won by Mrs. Ralph 1 
Stewart with a score of 31. And the seconé, 


Mr. Dodd, will you pleas 
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yith a score of 32, was won by Mrs. Frank 
Cull of Cleveland. 

That, ladies and gentlemen, completes the 
prizes and I think the men should show their 
appreciation of what the ladies have done in 
attempting to organize for themselves by sup- 
porting them in every way we can and en- 
couraging them. I thank you. (Applause). 

PRESIDENT REEDER: Mr. Lowell 
White, are you ready to report as Chairman 
of the Men’s Golf Committee? 

MR. WHITE: The telegrams have been 
pouring in. Here is a telegram from St. 
Imace, dated today, addressed to the Golf 
Chairman: “Report that I made 2 on No. 1 
erroneous. Stop. In fact, I made it in one. 
Stop. Correct your records accordingly. 
Stop. Mark Townsend and Tom Doyle will 
verify. Stop. The hole was in the road 60 
yards from the tee. Stop. Why do I keep 
losing? Stop. Award Hap LaBrum big 
prize for walking 200 yards past his drive. 
Stop. Congratulations to you and your Golf 
Committee for a swell job. (Signed) Leo 
the Lion Parker.” (Laughter). 

Is the Champ in the house? I thought 
they would all claim it. All right, Pat, come 
here. (Applause). I should tell a little story 
about how he is supposed to be a lawyer, but 
I'll skip that. Pat Eager had 76 gross. He 
is quite a golfer and we have something that 
he can put on his desk in his office and show 
the folks that he is a good lawyer. Con- 
gratulations, Pat. (Applause). 

The Lon Hocker Trophy was won for the 
third time by Al. Schlipf. Al. has already 
gone and he has taken his plate, so there is 
no longer any competition for that. Al. had 
a 78. There were two other 78’s, Mr. Kerr 
and Melvin Roberts, but we had a little lot- 
tery and Melvin Roberts lost, so we have a 
prize for Mr. Kerr if he will come forward. 

MR. KERR: I should say I played be- 
tween two Democratic judges and that pos- 
sibly gave me the inspiration. 

MR. WHITE: And now we start with 
the lawyers. (Laughter). Sam Pringle, first 
low net, seventy-five bucks’ worth of stainless 
steel. Boy! are you lucky, or are you good, 
orsomething! (Applause). 

“a Warren, second low net, a beautiful 
Soll bag. 

Bill Hassett of Buffalo. Bill Hassett won 
this set of Bobby Jones woods. We will 
probably give them away to somebody else 
who wants them if Bill isn’t here. 

Bill Freeman won a movie camera. 
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Also, I might remark at this time that the 
next fellow is getting cheated because he 
would have won an electric razor had not 
someone stolen it from our table out here. 
What happened to it, I don’t know. That 
fellow is Jim Blair. 

MR BLAIR: I found out I was going to 
get it and I tried one and I knew it wouldn’t 
work, so I had somebody steal it. Thank you 
very much. 

MR. WHITE: Jim has made everything 
all right. Usually the Golf Committee mem- 
bers win the prizes. Jim claims that he has 
never won a prize before and he has been on 
this committee for years. I am the only sur- 
viving Golf Chairman who has never won a 
prize, but outside of Jim and Pat Eager, none 
of the rest of the Committee won prizes this 
year, so we didn’t do a very good job. 

The next is Mr. G. W. Brown of Chicago. 

Rex Fowler. Gone home? He also wins 
a golf bag. 

Mark Townsend won a “dynamiter” to 
work on that hole in the road. 
Mearl Sweitzer, a putter. 

time. 

Albert Jones, another putter. 

Frank Holt. You won’t have to go out in 
that Florida sun naked now. These are all 
low nets. We have a very efficient way of 
handicapping which we will not tell anybody, 
but it proves that the right ones won, any- 
how. 

Mr. Dodd. You won’t have to stay all wet 
now. 

Frank Durham. Gone home? Frank Dur- 
ham won the 16th low net, a golf shirt. 

Mr. Gover also won a golf shirt. 

Now the Whites are coming in. Where is 
Jake White? You don’t wear rubbers when 
you go to the office in Indianapolis, do you? 

MR. J. S. WHITE: It never rains there. 

MR. LOWELL WHITE: Mr. Levin, the 
19th low net. 

Mr. Hawkins—Boxing gloves. 

Is Mr. Henry here? He won a robe for 
his locker. I hope he wears it. That was 
for the fewest putts. 

Where is Tom Doyle? 
brilliant 28 on one hole. He ended up with 
150 blows. Each one was an effort. So he 
gets a tie for being the lousiest golfer. 

Dexter Blount. You weren’t really en- 
titled to anything but there ought to be some- 
thing go back to Denver besides a couple of 
birdies. 

Mr. 


Try it some- 


Tom Doyle had a 


Kammer. Not present? Well, we 
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are not going to even save that for him then. 
Is Mr. Turner here, Mark Turner? Well, 
these prizes we are not going to save for them. 
The next on the list is Gerald Hayes. 

Mr. Bale? Well, he loses, too. 

Two men made eagles, Mr. D. J. Brown 
and W. K. Stewart. If they will come for- 
ward, we will give them some golf balls. Oh, 
it is Walter Stewart? I didn’t know he 
could play golf. 

MR. STEWART: 
yesterday. 

MR. WHITE: Mr. Monnet made three 
birdies. Come forward, Mr. Monnet. Pat 
Eager made 2 birdies and so did Jim Blair; 
also Mr. Kerr. Come forward, please. Al. 
Schlipf made a birdie. He is not here. Paul 
McGough. 

Bob Dineen. 
Leo Levin. 

MR.ORR: Could I take delivery of mine 
over on the landing, because a lot of fellows 
have threatened to file a lien on it? 

MR. LOWELL WHITE: Harvey White. 
Mr. Cusette. Frank Durham. Where is 
this man Dodd who has been walking up and 
down the aisle here all morning? He gets 
one. Mr. King. Melvin Roberts. Mr. 
McGugin. Mr. Curtis. Mr. Christovich has 
gone, hasn’t he? Leslie Beard, will you take 


I can’t; I proved it 


Royce Rowe. Mr. Orr, 
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that? Mr. Mudd. Marion Chrestman. ( 
plause). (The ball was rolled to Judge 
Chrestman). Has Gus Henry come in? ky 
also made a birdie. 

Mr. President, thus endeth the report of 
the Golf Committee. 

PRESIDENT REEDER: We are vey 
much indebted to you, Mr. White, for you 
efforts. (Applause). 

PRESIDENT REEDER: Now, ladies 
gentlemen, there is one more happy duty that 
I desire to perform. You have elected , 
new President to whom I am now about to 
turn over the gavel of office. I am sure that 
your new President will do a wonderful job, 
I have been working with him on the Con. 
mittee for three years and I think his ad. 
ministration will be a most successful one, 
I now have the pleasure, ladies and gentle. 
men, of formally inducting Mr. Milo 4. 
Crawford into office as your new President, 
(Applause as all stand). 

PRESIDENT CRAWFORD: There will 
be a meeting of the new Executive Committee 
in Pete Reeder’s suite right away following 
the dismissal of this meeting and I now ad- 
journ this meeting. 

Final adjournment of the 1938 Annual 
Convention was taken at 11:34 a.m., Satur 
day, September 3, 1938. 


President’s Address 


By P. E. REEDER 
Kansas City, Missouri 


would much rather on this occasion listen 
to the addresses of the more gifted speak- 
ers on the program than have to make one 
myself. However, our by-laws provide that 
the President shall deliver an address at each 
annual convention; and since I still believe in 
following the law as written, I shall now at- 
tempt to comply with that mandate. The 
nature or subject of the President’s annual 
address is not specified in our by-laws, but I 
am construing this requirement to mean that 
your President shall acquaint you with the 
activities of the Association since the last 
convention. [I shall proceed accordingly. 
At the meeting of the Executive Committee, 
held immediately after the adjournment of 
the convention at White Sulphur Springs last 
summer, it was deemed advisable by the com- 


mittee that a vote of the members should be 
taken on the question of whether the Associa- 
tion should have its convention this year at 
White Sulphur Springs or at some other place. 
A questionnaire was sent to the members by 
the Secretary. A substantial portion of them 
answered. Their votes were canvassed at the 
Mid-Winter meeting of the Executive Con- 
mittee and it was found that the members 
who voted were about equally divided on the 
question, some being in favor of returning 
to White Sulphur, others being against it. 
Strong objections to returning to White Sul 
phur Springs this year were voiced by many 
members who answered the questionnaite. 
In view of that situation, the Executive Con- 
mittee voted unanimously to hold the cot 
vention at some other place. After carefully 
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considering all the other available places, 
ghich were in fact few in number, it was 
finally determined by the Committee to hold 
the convention at this spot. I trust the ac- 
tion of the Committee meets with your whole- 
hearted approval. 

At this same meeting of the Executive Com- 
mittee, a suggestion was made that this As- 
ciation make application for membership 
in the House of Delegates of the American 
Bar Association. A resolution of the Com- 
mittee was passed authorizing and directing 


me, as your President, to prepare and present: 


the necessary application for representation 
in that body and select a member of this As- 
ciation as its delegate, in the event the ap- 
plication should be approved. 

In compliance with this resolution, I named 
Mr. John A. Luhn as our delegate. I also 
prepared and presented to the American Bar 
Association the necessary application. At 
the annual convention of the American Bar 
Association in Kansas City, Mr. Luhn and I 
were interviewed separately by certain mem- 
bers of the Credentials Committee of the 
House of Delegates. In both of these inter- 
views the application of our Association was 
objected to because part of our members are 
residents of Canada. It was also stated by 
them that the House of Delegates is already 
so large that they were not in favor of receiv- 
ing any further applications. 

My first inclination was immediately to 
withdraw the application; but after confer- 
ting with several members of the Executive 
Committee and other members of the Asso- 
ciation who were in attendance at the con- 
vention, I decided to take no further action 
without consulting the Executive Committee. 
Soon thereafter the Executive Committee, by 
mail vote, decided not to withdraw the ap- 
plication. 

A short time before the American Bar Con- 
vention at Cleveland this year, I was advised 
by letter from the Chairman of the Credentials 
Committee of the House of Delegates that 
this committee would make a report to that 
body at Cleveland recommending that the ap- 
plication of this Association be denied, on the 
ground that this Association is international 
in character. I have had no official notifi- 
cation of the action of the House of Delegates 
on this report, but I have learned indirectly 
that the report of the Credentials Committee 
was approved and the application of this As- 
sociation was denied. 

A few days prior to the 18th day of Feb- 
tuary, 1938, I received a letter from Mr. 
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Stanley Houck, Chairman of the Committee 
on the Unlawful Practice of the Law of the 
American Bar Association, requesting me, as 
President of this Association, to attend a con- 
ference in Detroit, Michigan, on February 
18th to consider the question of the activities 
of Lay Adjusters, which subject, as you know, 
is a very vital one at this time to the public, 
the insurance companies and the practicing 
lawyers. After conferring with the Finance 
Committee, I attended that conference as your 
President. Mr. Raymond N. Caverly of 
New York City and Mr. Milo Crawford of 
Detroit, Michigan, at my invitation also at- 
tended. In addition to the members of Mr. 
Houck’s committee and the representatives 
of this Association, there were present repre- 
sentatives of the American Mutual Alliance, 
the Association of Casualty and Surety Execu- 
tives, the Independent Lay Adjusters Associa- 
tion, Self-Insuring Public Utilities Companies, 
and various independent insurance companies. 
There were about sixty men present at this 
meeting. 

It was finally decided in the Detroit con- 
ference that an advisory committee should be 
organized, composed of one member from each 
organization represented at the meeting, to- 
gether with a representative from every other 
national organization interested in the ques- 
tion, to collaborate with Mr. Houck’s commit- 
tee in the preparation of a definite program 
covering the activities of Lay Adjusters, such 
program to be presented to the American Bar 
Association for its further consideration. Mr. 
Caverly was appointed as this Association’s 
member of that committee. 

This Advisory Committee later met in New 
York City to organize and give further con- 
sideration to the matter in question. Mr. 
Ambrose B. Kelly of Chicago was elected as 
its Chairman. This committee again met 
on May 9th in Washington, D. C., preliminary 
to a joint meeting with Mr. Houck’s Com- 
mittee the next day. On the following day 
a joint conference of these two committees 
was held at the Mayflower Hotel, and the 
activities of Lay Adjusters were discussed at 
great length. At the conclusion of this con- 
ference Mr. Houck announced that his com- 
mittee would further consider the question 
and communicate with the parties interested. 

At the request of Mr. Houck, another joint 
meeting was held in Chicago in June, which 
was attended by Mr. Caverly as the repre- 
sentative of this Association. Finally a joint 
meeting was held on the Sunday prior to the 
meeting of the American Bar Association in 
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Cleveland, at which a definite program gov- 
erning this perplexing problem was deter- 
mined. Mr. Oscar J. Brown of Syracuse, 
New York, Chairman of the Permanent Com- 
mittee on Lay Adjusters of this Association, 
and Mr. Caverly, representative of this As- 
sociation on the Advisory Committee, were 
present at the meeting in Cleveland. Mr. 
Brown, in his report, will outline fully what 
was done at that meeting. I might further 
add, and I am sure you will all agree with 
me, that a very satisfactory solution was ar- 
rived at. I am pleased to advise you that the 
representatives of this Association took a very 
active part in working out this problem. 

On the 29th day of December, 1937, I 
received a letter from Judge Frank E. At- 
wood, Chairman of the Special Committee 
on Law Lists of the American Bar Association, 
requesting me, as your President, to furnish 
him with certain information as to the activ- 
ites of this organization on the theory that this 
Association is a law list. I promptly advised 
him by letter that this Association is not a 
law list in any sense of the word, and as 
politely as I could, advised him that this As- 
sociation would not be considered as such, and 
returned the printed blanks which he had sent 
me. Later on I received a letter from the 
Secretary of that committee, stating in sub- 
stance that he was advised that our Associa- 
tion issued a printed roster of its members 
and that it is in fact a law list as defined by 
the rules of the American Bar Association. 
In his letter he again requested me to answer 
their questionnaire. I immediately advised 
him that this Association is no more a law 
list than is the American Bar Association 
which, as you know, prints a roster of its 
members; that it would not answer any 
questionnaire and would not submit to any 
further investigation by his committee. 


Soon thereafter Judge Atwood called at my 
office. At the conclusion of our conference 
on that occasion the Judge stated he was sat- 
isfied that he and the Secretary of his com- 
mittee had received erroneous information as 
to the character of this organization and that 
his committee would abandon its investiga- 
tion of our association. 

It seemed apparent to me from correspond- 
ence received and my conference with Judge 
Atwood that the action of his committee had 
been inspired by some one very unfriendly to 
this organization. 

At the mid-winter meeting of the Executive 
Committee a resolution was unanimously 
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passed directing me, as your President, 
write letters to the President of the America, 
Mutual Alliance and to the President of th, 
Association of Casualty and Surety Exec, 
tives, and other similar insurance organiz. 
tions, tendering to those organizations th 
full cooperation and services of our Associatig, 
in any way that might be helpful to thos 
organizations or any of their members, anj 
to submit with such letter a list of our Gen. 
eral and State Legislative Committees. |) 
accordance with this resolution, I wrote |g. 
ters to that effect addressed to Mr. J. Arthur 
Nelson, President of the Association of 
Casualty and Surety Executives, and to Mr. 
A. V. Gruhn, General Manager of the Amer. 
ican Mutual Alliance. Mr. Gruhn’s respon 
to my letter is as follows: 


“Dear Mr. Reeder: 


“Please convey to your Executive Com- 
mittee our thanks and this expression of 
our appreciation for your offer of coopera- 
tion, as set forth in your letter of March 
16. We have always had a high regard 
for the International Association of Inswr- 
ance Counsel and we do realize the goo 
work that it has done and is now doing in 
the legislative and other fields. 

“We appreciate, too your interest in the 
lay adjuster situation, which is a problem 
that is very disturbing to insurance com- 
panies of all types. The committee, to 
which you have appointed Mr. Raymond 
N. Caverly of New York, will undoubted- 
ly be one of the most vital influences in 
the working out of a solution satisfactory 
to all. 

“We shall be happy to communicate 
with you from time to time as situations 
develop. On the other hand, if there are 
ways in which this organization can be 
helpful to you, please understand that we, 
too, stand ready to cooperate. 

“Very truly yours, 


AMERICAN Mutuat ALLIANCE, 
(Signed) A. V. GruHN, 
General Manager.” 


Mr. Nelson’s response is as follows: 


“Dear Mr. Reeder: 

“Your letter of the 16th instant, advis- 
ing me that the Executive Committee 0 
The International Association of Insurance 
Counsel, at its recent mid-winter meeting, 
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unanimously passed a resolution directing 
its President to tender to the President of 
the Association of Casualty and Surety 
Executives the full cooperation and services 
of your Association in any way that may 
be helpful to the Association of Casualty 
and Surety Executives, is very much ap- 
preciated. 

“We shall be very glad to avail ourselves 
of the cooperation you offer, and if there 
is any way that the Association of Casualty 


and Surety Executives can be helpful to, 


your organization, we shall endeavor to co- 
operate with you. 

“The administrative affairs of the As- 
sociation of Casualty and Surety Execu- 
tives are under the jurisdiction of Mr. C. 
W. Fairchild, General Manager of the As- 
sociation, whose offices are at 60 John 
Street, New York City, and I am sending 
your letter to Mr. Fairchild. You will find 
Mr. Fairchild and his staff always ready 
to cooperate with the various branches of 
our business in the consideration of our 
mutual problems. 

“I note with interest your appointment 
of Mr. Raymond N. Caverly as the rep- 
resentative of your Association on the ques- 
tion of Unfair Practice of the Law. Mr. 
Caverly is a very capable man and gives a 
good account of himself in every duty he 
undertakes. 

“With best wishes, 


“Very truly yours, 
(Signed) J. ArtHUR NELSON, 
President.” 


Following the receipt of the letter from Mr. 
Nelson, I received a letter from Mr. Fair- 
child, General Manager of the Association of 
Casualty and Surety Executives, which is as 
follows 


“Dear Mr. Reeder: 


“Mr. J. Arthur Nelson, President of this 
Association, has forwarded me your letter 
to him dated the 16th, together with a copy 
of his reply dated the 25th. 

“We have enjoyed a close relationship 
with your Association for a number of years 
and our Association’s Counsel, Mr. Hervey 
J. Drake, was Chairman of its Committee 
on Unauthorized Insurance and has at- 
tended all of the meetings of the Associa- 
tion. I am also very well acquainted with 
Mr. Russell M. Knepper, Chairman of 
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your Legislative Committee; and I would 
like to express to you now our appreciation 
of the very prompt and generous coopera- 
tion that Mr. Knepper has given us when- 
ever we have called upon him as Commit- 
tee Chairman in connection with various 
legislative situations throughout the coun- 
try. 

“T assure you that we appreciate very 
thoroughly indeed the cooperative policy 
of your Association in connection with mat- 
ters of mutual interest; and I am quite sure 
that each of us can be helpful to the other. 


“With kindest regards, I am 
“Very sincerely yours , 


(Signed) C. W. FartrcuHiLp, 
General Manager.” 


The Executive Committee, at its mid-winter 
meeting, directed the Finance Committee to 
prepare a budget for the General Entertain- 
ment Committee, of which Mr. William O. 
Reeder is Chairman. The Committee felt 
that it was good business to take this action, 
and that it would also very much simplify the 
work of the Entertainment Committee. 


The Finances of the Association are in ex- 
cellent condition, as you will note from the 
report of the Treasurer, due to the excellent 
work of our Treasurer, Secretary, Editor and 
Finance Committee. 


Our committees have performed faithfully 
and well during the past year. Each Chair- 
man will make only a short report during the 
Convention, due to lack of time. Their com- 
plete reports will appear in the next issue of 
the Journal. 


This Association is deeply indebted to Mr. 
Montgomery, our Secretary, to Mr. White, 
our Treasurer, and to Mr. Yancey, the Editor 
of the Journal. The prominence and stabil- 
ity of this body is due very largely to their 
untiring efforts. 


The members of the Executive Committee 
have been most active and alert in the per- 
formance of their duties; and their advice and 
cooperation have been of great help to me. 


I shall now advert for the moment to the 
future of this Association. Each member of 
this Association depends in whole or in part 
upon insurance companies for his livelihood, 
and so it behooves each of us individually, 
and collectively, through this Association, to 
lend all legitimate aid to insurance companies 
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and the cause of insurance generally. By so 
doing, we are not only protecting our own in- 
terests, but also the welfare of the public be- 
cause the insurance business is not only the 
largest and soundest business in our country, 
but because the welfare of all other businesses 
in this nation depends largely upon the in- 
tegrity and soundness of insurance companies 
generally. 

Business as a whole is on trial at this time. 
Just recently an item appeared.in various 
newspapers of the country, purporting to be 
of Washington origin, in which it was stated 
that an investigation of life insurance com- 
panies is contemplated. The apparent reason 
for this proposed investigation, as disclosed 
by the article in question, is that a great por- 
tion of the money, or wealth, of our land is 
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now controlled by life insurance companig 
The mere mention of such contemplated x. 
tion spells danger. As was aptly remarkaj 
by one of the young men in my office, “Th, 
money of life insurance companies is every. 
body’s money.” Think what it will mean jy 
the millions of widows and children of oy 
land if anything is done to weaken the fi. 
nancial structure of our life companies, 
Furthermore, if such a movement is started 
against the life companies, it will undoubted. 
ly spread to all other lines of insurance with 
the most disastrous effect to our economic 
structure. So, again I say that this powerful 
Association—and it is powerful—and each 
and every one of its members, should be con- 
stantly on the alert to aid and protect the 
business of insurance. 


Is Suretyship Insurance? 


By CLARENCE F. MERRELL 
Indianapolis, Indiana 


URETYSHIP is of ancient lineage. 
warning in the Book of Proverbs, 


The 


“He that is surety for a stranger shall 
smart for it,’” 


indicates that suretyship and its hazards were 
known as long ago as 1000 B. C. The 
dramatic story of Damon and Pythias shows 
that it was accepted practice among the Greeks 
in the Fourth Century B. C. 

While the legend of Damon and Pythias 
has become a classical example of unselfish 
friendship, I wish briefly to recall this Grecian 
story as an instance of suretyship. You will 
remember that Damon and Pythias were 
citizens of Syracuse under the reign of the 
tyrant Dionysius. Damon had been con- 
demned to death by Dionysius and had only 
a few hours in which to live. He asked leave 
to go home to bid his loved ones farewell, but 
was refused. Thereupon his friend Pythias 
offered himself in the place of Damon and 
promised to die if Damon should not return 
at the appointed hour. 


“If Damon fail, let Pythias die.’” 
Proverbs 11:15. 


*‘Damon and Pythias,” a Comedy by Edwards, 
See Chief Pre-Shakespearean Dramas. 


Damon was delayed in returning and 
Pythias was led to execution. Just a 
Pythias was about to be beheaded Damon 
appeared and Pythias was saved. 

In the terms of suretyship Damon, the 
principal, was ready and able to perform and 
Pythias, the surety, was discharged. 


Interpolation 

I want to pass on to you the comment of 
a friend. 

After completing a rough draft of my 
paper, I forwarded a copy to my good friend 
Raymond Caverly to read and criticize. He 
referred it to Mr. Bates, Secretary in charge 
of surety underwriting of his company. Mr. 
Bates who evidently is a Shakespearean 
student returned the paper to Mr. Caverly 
with the following comment: 


“Why attempt to trace suretyship back 
to Damon and Pythias, (I have always sus 
pected those two guys!) when it could not 
have amounted to anything until the first 
claim department was set up. The first 
record of that is in the famous case of Shy 
lock v. Bassanio and his surety Antonio, 
where Portia of claim department not only 
procured his release from his sanguinaty 
obligation under the bond, but: 
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1. Encouraged corporate sureties to 
enter the field since they had no substance 
out of which to pay such claims, and 

2. Wheeled the old doge into handing 
down that mechanical rabbit decision: 


‘No Liability’ 
which you attorney chaps have been chasing 


ever since.” 
The suretyship contract gradually de- 
veloped certain distinct and peculiar charact- 


eristics under the English and American com-. 


mon law: 

First: It requires three parties to make a 
contract of suretyship: (1) the one for 
whose account the contract is made, whose 
debt or default is the subject of the transac- 
tion; (2) the one to whom the debt or obli- 
sation runs, and (3) the one who agrees that 
the debt or obligation shall be performed and 
who undertakes on his own part to perform 
it’ The party whose obligation is guaran- 
teed is the principal; the party for whose 
benefit the contract is executed, the obligee, 
and the party who assumes the obligation of 
the principal, the surety. 

Second: “A contract of suretyship is an 
accessory agreement, by which one person 
binds himself for another already bound * * *. 
Itisin the nature of a collateral engagement 
to pay the debt of another or to see that 
another pays or performs, as distinguished 
irom an original and direct agreement for the 
party’s own act, and is accessory to a prin- 
cipal obligation contracted by another per- 
sn* * *. It is of the essence of the contract 
that there be a subsisting obligation of a prin- 
cipal debtor. Without a principal there can 
be no surety.’” 

Before a contract of suretyship can exist 
the principal must be under a legal obligation 
to perform. Without the principal obligation 
there can be no suretyship obligation. Such 
obligation may result from many situations. 
It may be a contractual obligation; it may 
be the obligation of an official position; it 
may be the obligation of a fiduciary relation- 
ship. Given the existence of such obligation, 
the suretyship contract is accessory or col- 
lateral to such obligation. The suretyship 
contract is added to the obligation of the prin- 
cipal already existing. By the addition of 
the suretyship contract the obligation of the 
principal is in no way altered; without the 
suretyship contract the principal would have 

“Stearns on Suretyship,” Third Edition, page 4. 

‘Ruling Case Law, Vol. 21, page 956. 
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been liable to the same extent as if no surety- 
ship contract existed. 

Through the centuries a large body of law 
construing and crystallizing the essential 
characteristics of suretyship has developed. 
During such development the relationship was 
generally personal, as was that of Damon 
and Phythias. A. endorsed B.’s note as an 
accommodation. The office holder had his 
political friends and supporters sign his of- 
ficial bond. “The persons who acted as sure- 
ties for others did not generally undertake to 
do so as a business venture.”” 

The development of insurance was quite dif- 
ferent. Insurance came into existence be- 
cause of demands of commerce. 

The origin of insurance is wrapped in the 
obscurity of the past. Scholars disagree as 
to whether it was known to the Ancients. 
Some insist they recognize traces of insurance 
in the writings of the Greeks and the Romans. 
Whether it existed in ancient times or found 
its beginning in the maritime trade of medie- 
val times, all agree that insurance grew out 
of the hazards of commerce on the seas. 
Marine insurance is the ancestor to which all 
other kinds of insurance trace their parentage. 
It is not surprising that marine insurance 
found its greatest and most rapid develop- 
ment during the growth of the shipping in- 
terests.of England. Who has not read some 
of the many romantic and exciting sea stories 
of adventure and intrigue of those hazardous 
days? “Lloyds of London” means more than 
a prosaic business house; it connotes daring, 
adventure and excitement. An outstanding 
moving picture recently depicted a thrilling 
episode in the history of that wonderful in- 
surance organization. 

The insurance contract, as we know it to- 
day, is based largely upon the marine insur- 
ance policy as it was developed under English 
law during the 17th and 18th centuries. 
Such contracts were soon adapted to cover 
losses on account of fire. After the great 
London fire of 1666 the idea of fire insurance 
assumed in England an organized shape as a 
system. Other kinds of hazards were grad- 
ually covered until today insurance contracts 
embrace practically all human activities and 
seek to absorb the shocks attending the haz- 
ards of all modern commercial and industrial 
pursuits. 

As so developed, insurance has come to 
have a very definite, practical and legal con- 
cept. Fundamentally it is a contract of in- 


“Mowbray Insurance, page 226. 
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demnity. It seeks to reimburse on account 
of loss. It is based on the law of averages 
as a device and method of spreading that loss 
over society. Joyce defines insurance as— 


“a contract whereby one for a consideration 
agrees to indemnify another for liability, 
damage or loss by certain perils to which 
the subject may be exposed.’” 


Cooley defines insurance— 


“as a contract by which one party under- 
takes to indemnify against loss, damage or 
liability arising from an unknown or con- 
tingent event.’” 


As just indicated, all definitions and char- 
acterization of the insurance contract by out- 
standing authorities agree that the funda- 
mental undertaking or obligation assumed by 
the insurer is that of indemnity on account of 
loss. The insurance contract has other char- 
acteristics which should be noted. Generally 
it is a two-party contract, the insurer and the 
insured. It is an original and direct under- 
taking, not accessory to nor collaterial to any 
other contract or legal obligation. 

If the writing of surety contracts had con- 
tinued to be limited to individuals, no doubt 
there would be no occasion to discuss the ques- 
tion, “is suretyship insurance?” But with 
the demands of modern business and the de- 
velopment of insurance came a change. The 
writing of surety contracts became a business. 
It is interesting to note how recent the busi- 
ness of becoming a surety for compensation 
arose. It began with the incorporation of 
companies for that purpose. In this country 
it was not until 1875 that a company was 
chartered to write fidelity bonds. In that 
year the present Fidelity & Casualty Com- 
pany of New York was chartered under an- 
other name; three years later it began opera- 
tion and became the first company organized 
in the United States to execute surety bonds.’ 

From that beginning corporate suretyship 
has had a very rapid development. Soon in- 
surance companies already engaged in writing 
casualty insurance of various kinds were 
authorized to write surety bonds. Laws of 
the states were amended authorizing the ac- 
ceptance of corporate surety on all bonds re- 


"Joyce on Insurance, Second Edition, Vol. 1, page 
73. 

‘Cooley Briefs on Insurance, Second Edition, Vol. 
1, page 8. 

*Lunt Surety Bonds, page 4. 
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quired by statute. Rapidly the corpora, 
surety displaced the individual surety yp 
today the corporate surety is the rule and t 
individual surety is the exception. We hay 
noted that the individual surety was ge 

an accommodation surety. He was not com. 
pensated for becoming surety. Of courg 
with the corporate surety it was different 
The corporate surety charged a premium 
a consideration for assuming the surety obj. 
gation. However, while the corporate surety 
charged a premium, it did not at first under. 
take to change the nature of the surety obj. 
gation. The principal continued a party to 
the contract and remained bound to perfom 
his duty. The corporate surety for a prem- 
ium simply assumed the obligation whic 
theretofore it had been the practice for some 
individual to assume. 

The premium charge of the corporate surety 
was based upon the collateral and accessory 
nature of the obligation assumed by the 
surety. “The business of a surety company 
* * * is to sell to those who are in need of a 
surety the use of its name and credit for that 
purpose,—the theory being not so much that 
if a large amount of business is written the 
premiums will take care of the losses, as that 
only those who are able and willing to fulfill 
their obligation will be bonded, so that there 
will be no losses. The premium is considered 
as a reward to the company for the use of its 
name and credit.’” 


From an underwriting standpoint that is a 
fundamental difference between insurance and 
suretyship. “Insurance deals with conditions, 
suretyship, with individuals. Insurance pr- 
tects against loss from the happening of a 
contingency which is, in a large measure, be- 
yond the control of either of the contracting 
parties; suretyship protects against loss from 
a default of a particular person who is the 
primary obligor. Insurance assumes that a 
certain average of losses will occur, and a 
premium is paid to compensate for those 
loses; suretyship, on the contrary, assumes 
that each primary obligor will perform his 
obligation and that there will be no losses.” 

If the contract of suretyship as developed 
during the time it was generally assumed by 
individuals had peculiar characteristics which 
distinguished it from the insurance contract 
as developed in the commercial world, as ! 
have tried to point out; if the corporate surety 
when it came into existence simply 


Mackall, “Principles of Surety Underwriting,’ 
Second Edition, page 18. 
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the same obligation which the individual had 
theretofore assumed, making a charge there- 
jor; and if the premium charged was based 
upon the nature of such obligation so assumed, 
_why the need of considering the question, 
«is suretyship insurance?” 

The answer to that question lies in the deci- 
jons of the courts dealing with compensated 
corporate sureties. May I refer briefly to a 
few of them? 

The Supreme Court of Pennsylvania, in a 
decision in 1910,” said: 


“In all essential particulars the appellee 
here is an insurance company and its obli- 
gation in this particular instance was that 
of an insurer. It was paid for its under- 
taking; the amount of its compensation be- 
ing based on the calculation of risk as- 
sumed.” 


The Supreme Court of Minnesota has said:” 


“In considering the question whether the 
surety company was entitled to a directed 
verdict for any of the reasons here urged, 
we must keep in view the character of the 
contracts of suretyship of corporations or- 
ganized for the purpose of engaging, for 
profit, in the business of guaranteeing the 
fidelity or contracts of a third person, and 
the rules of construction applicable to their 
contract. While such contracts in form 
resemble those of suretyship, they are in 
effect contracts of insurance, to which the 
rules of construction peculiar to contracts 
of suretyship properly do not apply, but to 
which the rule governing ordinary insur- 
ance contracts are applicable.” 


The Appellate Court of Indiana has said:” 


“Contracts of surety for hire are placed 
in the insurance class, and the rights of the 
surety are to be measured by the law ap- 
plicable to insurance contracts.” 


The Court of Appeals of Kentucky has 
said: 


“It is well settled that a bond like the 
one in question is an insurance contract, 


ne v. American Bonding Company, 77 Atl. 
623, 

“Hormel & Company v. American Bonding Com- 
pany, 128 N. W. 12. 

“National Surety Co. v. Rochester Bridge Co., 83 
Ind. App. 194; 146 N. E. 415. 

‘National Surety Co. v. Price, 172 S. W. 1072, 1075. 
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and should be construed so as to afford the 
insured the protection for which he paid.” 


The Supreme Court of Wisconsin has said: 


“The bond in question was given for a 
money consideration; it, therefore, has all 
the essential features of an insurance con- 
tract, and should be subject to the rules of 
construction applicable to such contracts.” 


Thus we see that courts have repeatedly 
said that surety contracts wherein a compen- 
sated corporation is the surety are insurance 
contracts and must be so construed. It will 
be observed that such assertions by the court 
are not the result of analysis of the terms 
and language of the contract, but rather are 
based upon the consideration that the surety 
is an insurance company charging a premium 
for writing the bond. Such statements have 
often been made by the courts in cases deal- 
ing with contracts using the language and 
terminology developed during the years of 
individual suretyship. In making such state- 
ments they have ignored the clear legal im- 
port of the language as used in the bonds ex- 
ecuted by individuals and have said that since 
they are executed by insurance companies for 
a consideration, they are insurance contracts. 


A close analysis of such cases, however, dis- 
closes that generally the question for determ- 
ination by the court was not whether the con- 
tract was in fact and in law a surety contract 
or an insurance contract. The courts were 
called upon to construe the contract and in 
the process of construction gave consideration 
to the fact that the surety was a corporate 
surety for hire. Since it was a corporate 
surety for hire, they reasoned, it was not en- 
titled to the same favorable consideration at 
the hands of the court which individual ac- 
commodation sureties were entitled to re- 
ceive. And, therefore, when the court was 
confronted with the duty of construing such 
contract, it refused to follow the rule of con- 
struction developed in dealing with individual 
accommodation sureties. With this reason- 
ing on the part of the courts we can have no 
quarrel. However, the loose language used 
by the courts in expressing their reasoning is 
to be deplored. It was not necessary for the 
courts to decide that the contract was an in- 
surance contract before adopting such rule of 
construction. 


“Building Contractors Mutual Liability Insurance 
Co. v. Southern Surety Company, 200 N. W. 770. 
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In considering surety contracts the courts 
went even further; not only did they refuse to 
follow the rule of construction favoring the 
surety, but they often construed the contract 
against the surety company. They have ap- 
plied the broad rule that an ambiguous con- 
tract will be construed against the party who 
prepared it. It is well known that insurance 
contracts are invariably prepared by the com- 
panies issuing them and they are prone to 
put into the contracts many terms and pro- 
visions limiting and modifying the liability of 
the companies. Time and time again the 
courts have applied that rule of construction 
in dealing with surety contracts signed by a 
corporate surety for hire. When in fact such 
bond was prepared by the surety company, 
we can agree with the court in applying that 
rule of construction in passing upon vague or 
ambiguous provisions of the bond. It may 
still be a suretyship contract even though sub- 
ject to such rule of construction. 

That rule of construction is not limited to 
insurance or surety contracts. It is appli- 
cable to all contracts presenting a similar or 
analogous situation. 

It should be noted, however, that the courts 
have been prone to apply such rule of con- 
struction to every contract executed by a com- 
pensated surety, even though there are no 
facts before the court showing that the con- 
tract was in fact prepared by the surety com- 
pany. The courts often proceed upon the 
assumption that since the compensated surety 
signed the surety contract, the company pre- 
pared the contract. We all know how un- 
warranted an assumption it is. We know 
that surety companies have had nothing what- 
ever to do with the preparation of many kinds 
of bonds which they are called upon to sign. 
This is true of the great number of judicial 
and statutory bonds. Indeed, if the forms 
of judicial and statutory bonds are furnished 
by the company and there are any provisions 
modifying or limiting the obligation as pre- 
scribed by the statute, such provisions are null 
and void and will not be enforced by the courts. 
The provisions of the law control, not the 
provisions of the bond. Even in connection 
with bonds not required by law, the surety 
companies are often not permitted to prescribe 
the terms of the bond. The American In- 
stitute of Architects, for instance, has pre- 
pared a form of contract bond which its mem- 
bers generally prescribe covering contracts on 
jobs for which they are the architects. The 
American Bankers Association has had much 
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to do with the preparation of standard for; 
in which the banks may be interested. 

We, as lawyers representing surety cop. 
panies, should resist this tendency of th 
courts to construe provisions of the surety 
contract against the company even though the 
company has not prepared the instrument anj 
has nothing to do with determining the nature 
of the provisions found in the instrument, 

What have the courts said on the question 
of whether a suretyship contract is an ingy. 
ance contract when the issues presented com. 
pel the determination of that question? | 
take pardonable pride in referring to a de. 
cision of the Supreme Court of Indiana in this 
connection. It is the case of Meyer v. Build. 
ing and Realty Service Co., Inc.,” decided in 
1935. A contractor’s bond covering a priv. 
ate building contract was involved. The 
bond had, among others, the following addi- 
tional provisions: “Legal proceedings for 
recovery hereunder may not be brought unless 
begun within twelve months from the time of 
the discovery of the act or omission of the 
principal on account of which claim is made.” 

The complaint showed on its face that the 
breach of ‘the contract by contractor was 
known to the obligee more than one year prior 
to the commencement of the action. A de 
murrer to the complaint was filed and in sup- 
port thereof it was contended by the surety 
company that since the action had not been 
brought within twelve months it was barred. 
The obligee contended that the bond was an 
insurance contract and, therefore, the Indiana 
statute applied to the effect that in any in- 
surance contract—“no condition or agreement 
not to sue for a period less than three years 
shall be valid.” 

Thus the court was called upon to decide 
squarely whether the bond sued upon was an 
insurance contract. The court held that the 
bond was not an insurance contract, but was 
a suretyship contract. The court said: 


“In construing an ambiguous provision 
in a corporate surety contract, the courts 
apply the rule applicable to insurance 
policies, namely, that the language will be 
construed most strongly against the insur- 
ance company. In such cases it can make 
very little difference to call corporate sure- 
ty an ‘insurer,’ and his contract a policy of 
insurance. This seems to be the only it- 
novation thus far made by the court in con- 
struing corporate surety contracts. But 


*209 Ind. 125, 196 N. E. 250. 
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when the courts are dealing with the rights, 
remedies, and defenses of a surety, the rules 
of insurance furnish no help. A contract 
of surety creates a tripartite relation be- 
tween the party secured, the principal 
obligor, and the party secondarily liable, 
and the rights, remedies, and defenses of 
a surety cannot be disassociated from this 
relationship even though you call the con- 
tract one of insurance. This tripartite re- 
lationship is always present in a surety con- 
tract, while an insurance contract in itself 
never creates a tripartite relation analogous 
to the suretyship relation. While insurance 
contracts are in many respects similar to 
surety contracts, yet there is a very wide 
difference between the two kinds of con- 
tracts. Insurance has been defined as a 
contract whereby one undertakes to in- 
demnify another against loss, damage or 
liability, arising from an unknown or con- 
tingent event; whereas a contract of surety- 
ship is one to answer for the debt, default 
or miscarriage of another, and a contract 
of suretyship is not altered because made 
by a corporation for compensation. Not- 
withstanding the fact, surety contracts, 
when executed by a corporation for com- 
pensation, have sometimes been spoken of 
by the courts as insurance contracts, the 
fact still remains that the wide difference, 
above mentioned, still exists. We are clear- 
ly of the opinion that the contract here in 
question is a contract of suretyship and not 
an insurance policy.” 


It is gratifying to note that the court, in 
determining whether the contract was one of 
insurance or suretyship, was not influenced 
by the fact that the surety was a corporation 
engaged in the business of writing surety 
bonds for a profit. 

In the case of Lonergan v. San Antonio 
Loan & Trust Company,” the Texas Supreme 
Court construed a bond covering a building 
contract as a suretyship contract. During the 
course of the opinion, in discussing the con- 
tention of the obligee that the contract was 
an insurance contract, the court commented 
that it had been unable to discover a plausible 
ground for making the distinction between 
compensated surety and the voluntary surety 
and said: 


“How it could be that receiving compen- 
sation by the surety would affect the re- 


"104 S. W. 1061. 
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lation between the surety on the bond and 
the owner of the building has not been sug- 
gested by counsel and is not apparent to 
us. The well established rule that material 
changes in the contract, made without the 
consent of the surety, will discharge him 
from liability is based upon the clear and 
distinct ground that the surety’s obligation 
is to answer for the contract as it is made, 
and a material change destroys that con- 
tract and substitutes a new one, for which 
the surety has not contracted to be respon- 
sible. Why should a compensated any 
more than a voluntary surety be held to 
guarantee a contract to which he has not 
consented? The proposition antagonizes 
the fundamental requirement that to make 
a valid contract the minds of the contract- 
ing parties must meet and agree upon its 
terms.” 


So far in this paper I have discussed con- 
tracts executed by surety companies on the 
assumption that such contracts follow the 
pattern as designed and developed when 
such contracts were generally executed by in- 
dividuals. However, with the advent of the 
surety companies and the entry of insurance 
companies into the surety field, we find a 
development of a multitude of divers forms 
and provisions. “Bonds of suretyship are 
infinite in variety and number.” 

Often the compensated surety was not con- 
tent to adopt and use the simple language and 
form of the suretyship contract as already 
developed. It has used a great variety of 
phraseology in drafting bonds. There has 
been a very distinct tendency to adopt the 
terminology of insurance contracts in the 
drafting of bonds by surety companies. It is 
interesting to study the forms used by the 
various companies from time to time to see 
how their phraseology has gradually changed. 

Recently I observed a form of a bond writ- 
ten to protect an obligee against loss on ac- 
count of the conduct of its agent in the col- 
lection of money. In general the form was 
as follows: 


“WHEREAS, John Smith, hereinafter 
called the principal, is engaged in the mer- 
cantile collecting business and will receive 
accounts from the obligee for collection; 
and, 


“WHEREAS, is is the purpose of the 
principal to indemnify the obligee from any 


“Lunt Surety Bonds, page 7. 
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loss by reason of defalcation of the prin- 
cipal ; 


“NOW, THEREFORE, the Ajax Surety 
Company does hereby agree that it will re- 
imburse the obligee for the loss of any 
money through the dishonest appropriation 
thereof by the principal.” 


It would seem that the person preparing 
that form had endeavored to retain the skele- 
ton form of a suretyship contract, but cer- 
tainly the language used is that of insurance 
and not suretyship. It should be noted that 
the principal was not a party to the contract 
and was not called upon to sign it; the in- 
strument simply declared the purpose of the 
principal to indemnify the obligee against loss 
by reason of the defalcation of himself; the 
undertaking of the surety was not conditioned 
upon performance by the principal; it simply 
bound the so-called surety to reimburse the 
obligee for any loss sustained through any dis- 
honest appropriation by the principal. The 
terminology used by the surety company has 
made that instrument an insurance contract 
and not a surety contract. 


In the case of American Indemnity Com- 
pany v. Munn Co.,” the Texas court was 
called upon to consider an interesting contract. 
The instrument, after referring to the Cashier 
covered by the bond as the principal and the 
appellee company as the obligee, stipulated 
that in consideration of the premium the 
surety should within three months next after 
notice, accompanied by satisfactory proof of 
the loss, make good and reimburse to the 
obligee any pecuniary loss sustained by the 
obligee, by any act of dishonesty on the part 
of said principal in the discharge of the duties 
of his office. The instrument was signed by 
the so-called principal and the company as 
surety. The court pointed out that the only 
obligation assumed by the so-called principal 
in the instrument was contained in the fol- 
lowing provision: 


“Said principal does hereby covenant and 
agree to and with the said surety that he 
will save, defend and keep harmless the 
said surety from and against all loss * * * 
which the said surety shall or may * * * 
sustain * * * by reason or in consequence 
of said surety having entered into the 
present bond.” 


278 S. W. 956. 
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If the contract was one of suretyship, th 
principal under the Texas statute had to 
included as a party defendant. Inasmuch x 
the principal had not been included, the coyr, 
was called upon to determine whether sud 
contract was a surety contract and, therefore. 
within such statute. The court said: 


“In the contract in this case, the cashier 
assumes no obligation of any kind to the 
appellee, and the obligation of appellant js 
direct and primary and in no sense con. 
ditioned on the failure of the cashier to 
repay appellee such amount as it might lose 
by the cashier’s dishonesty. Such being the 
unequivocal import of the appellant’s ob- 
ligation, its character is not changed by the 
appellant designating the cashier as ‘prin- 
cipal’ and itself as ‘surety’. We think it 
clear that this contract is one of insurance, 
and appellant’s obligation thereunder being 
primary, suit can be maintained thereon 
without making the cashier a party de- 
fendant.” 


The court’s clear analysis and conclusion 
as to the nature of the contract would seem 
to be correct. Even though the principal 
signed the instrument, it did not set out pro- 
visions binding him as a principal. Instead, 
the language used in setting out the obliga- 
tion of the so-called surety was that of in- 
demnity, a primary obligation to reimburse 
the so-called obligee and not conditioned upon 
the obligation imposed upon the cashier by 
the contract. Indeed, the only obligation im- 
posed upon the principal by the instrument 
was to “keep harmless” the surety. The 
language used gave the contract the essential 
characteristics of insurance instead of surety- 
ship, even though it retained the skeleton 
form of a suretyship contract. 

The case just discussed is a good example 
of a process which has been going on ever 
since insurance companies entered the field 
of suretyship. There has been an ever in- 
creasing tendency to adopt and use the lan- 
guage of insurance in writing surety bonds, 
with the result that more and more the in- 
struments issued by the insurance companies 
are in fact and legal effect insurance contracts, 
even though they serve the purpose which 
suretyship contracts originally served. 


Fidelity bonds have gone the furthest in 
that regard. The practice of the principle 
signing a bond has been abandoned; a schedule 
bond covering many employees listed in an 
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rfected. ; 
Fidelity bonds, as now used in common 


practice, are insurance contracts and not 
wetyship contracts. By the terms of the 


gbligation generally the company undertakes’ 


to pay the loss upon receipt of proof or to 
indemnify the assured or obligee on account 
of defalcation of the employee. The em- 
ployee who would occupy the position of prin- 
cipal is not a party. The obligation is a 
dear-cut, direct and primary obligation as- 
sumed by the company to pay a loss or in- 
demnify on account of a loss. 

The language of the blanket bond recently 
developed is even broader. The obligation 
of the company in such instruments is to in- 
demnify against a great variety of losses 
pecifically named in the bond, including 
losses through dishonesty of employee, loss 
of property through robbery, larceny, burg- 
lary, theft, holdup, mysterious disappearance, 
any loss through forgery, etc. Blanket bonds 
are clearly insurance contracts of indemnity 
and not suretyship contracts. While some 
of the losses covered by the blanket bonds 
may have been the subject of suretyship con- 
tracts, many such losses by their very nature 
could not be the subject of suretyship con- 
tracts. By the blanket bonds they are all 
brought under one large insurance coverage. 

There have been many factors no doubt 
contributing to this change in the language 
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used in bonds drafted by surety companies. 
The influence of insurance phraseology is ob- 
vious. Since surety bonds were written by 
companies also engaged in writing insurance, 
it was natural that the phraseology and termi- 
nology of insurance contracts should creep into 
the surety contract. Convenience has often 
prompted companies to abandon the rather 
cumbersome requirement that the principal be 
a party to the contract and to adopt forms 
eliminating the signature of the principal. 
No doubt this gradual tendency away from 
the suretyship form of contractual obligation 
to the insurance form of contractual obligation 
has often been the result of the requirements 
of the business. The demands of competition 
have been imperious. The suretyship con- 
tract has certain cumbersome characteristics 
which insurance contracts avoid. The trend 
seems to be toward the enlarged use of the 
insurance contract in that field in which 
originally the suretyship contract was used. 

To the lawyer impressed by the legal and 
equitable advantages to the surety of the 
suretyship relation, this tendency does not 
seem to be altogether desirable. However, 
the competitive advantages of the insurance 
undertaking even in matters originally covered 
by suretyship contracts may outweigh the 
legal and equitable advantages of the surety- 
ship contract. 

And now by way of conclusion may I again 
ask the question in order to answer it, “is 
suretyship insurance?” My answer is that 
suretyship is not insurance; but in the de- 
velopment of contracts to meet the needs 
originally served by the suretyship contract 
the insurance companies have tended to de- 
velop an insurance contract for that purpose 
in the place of the suretyship contract. 


Compulsory Automobile Insurance and Financial 
Responsibility Legislation 


By AmsrosE B. KELLY 
Chicago, Illinois 


‘HERE is nothing more dreary than a 

recital of statistics showing the thousands 
killed and millions injured in automobile ac- 
cidents in this country every year; the bare 
ligures would mean no more to you than the 
latest dispatch from China telling of thous- 
ands killed and injured in yesterday’s air raid. 
lf I wish to bring home the automobile ac- 


cident situation to members of the general 
public, I must dramatize individual cases, as 
was done in “And Sudden Death” and give 
a sharply etched picture of the bloody horror 
that follows the clang of metal and the crash 
of glass when two cars quarrel for the ex- 
clusive possession of one traffic lane. Be- 
cause of the very nature of your work you 
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are already familiar with the magnitude of 
the automobile accident problem and I do not 
need to attempt to shock you into a realiza- 
tion of its seriousness. This Association has 
always given its full support to campaigns di- 
rected toward the prevention of accidents and 
the reduction of the toll of dead and injured. 
At our meeting last year there was a 
symposium on the subject and Sidney Wil- 
liams of the National Safety Council gave you 
a comprehensive picture of what was being 
done to make existence with the automobile 
safer for each of us. Almost every civic body 
and every safety organization has joined in 
a coordinated, intelligent and powerful cam- 
paign, waged on the three principal fronts of 
education, engineering and enforcement, which 
is now in full swing. 

The basic principles of this campaign were 
not new last year and isolated states and 
communities had proved in the past that it 
was possible to control automobile accidents; 
that the answers to the problem were known 
if we wished to apply them. This year, 
however, it is a pleasure to report that the 
national drive for safety is beginning to bear 
results. Throughout the country there has 
been a steady decrease in automobile acci- 
dents so that 3,670 people are alive today 
who would have died in the first six months 
of 1938 if the motor car massacre had con- 
tinued at the 1937 pace. As the campaign 
for safety picks up speed; as the concrete 
mixers and steam shovels build safer roads; 
as the legislative mills grind out measures 
giving us better control of drivers and stricter 
enforcement of safety regulations and as the 
educational campaign carried on throughout 
our schools pound into the consciousness of 
our children the fact that the automobile is 
an integral, useful and dangerous part of 
modern existence we can expect that further 
and perhaps even more rapid improvement 
will be made. In this campaign the insurance 
companies whom you represent have consist- 
ently taken an important part and they can 
be counted upon to continue to attack the 
problem of automobile accidents with every 
resource at their command. 

Our preoccupation with the problem of re- 
ducing automobile accidents may have kept 
some of us from hearing a growing demand 
from the public that we solve a second and 
entirely distinct problem arising out of auto- 
mobile accidents, namely, “How can financial 
protection be provided for the motor accident 
victims?” This is not a new question. 
Agitation for some method to compel financial 
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responsibility to motor accident victims , 
peared in 1916 and legislation aimed at thy 
objective has been adopted in many stats 
since the first laws were passed. in 19); 
The reasons for the agitation which exist 
then and which continue now are set forth jy 
a study of “The Uncompensated Accident anj 
its Consequences” which appeared in the (y. 
tober, 1936 issue of Law and Contemporary 
Problems, published by Duke University, The 
article presents statistical studies which woulj 
indicate that the victims of “more than half 
of the fatal and permanent injuries either hai 
received nothing and expected to receive noth. 
ing, or had received less than the actual ex. 
pense of the accident.” 

Of those persons injured in an automobile 
accident a few have the means to absorb the 
expense sustained from their own resources 
with the help of such personal insurance as 
they may carry; a substantial number recover 
from the person responsible for their injuries 
an amount sufficient to cover their expenses 
and often to reimburse them for loss of in. 
come and the pain and suffering incurred, 
while the rest must depend upon either private 
or public charity to absorb the cost of the 
accident. A study made in Connecticut in 
an attempt to determine the degree to which 
lack of compensation causes social malad- 
justment found that “33° of the fatal in- 
juries, 24% of the permanent and 9% of the 
temporary injuries resulted in what was ar 
bitrarily termed hardship, which might have 
been removed or alleviated by adequate com- 
pensation promptly received.” There is no 
need to turn to the studies made of motor cat 
ownership to convince you that those finar- 
cially irresponsible often own and _ operate 
automobiles. You all know it from your 
own personal experience. 

There has been a rising tide of sentiment 
in favor of taking care, through legislation, 
of the auto accident victim. The latest 
straw in the wind, and one which will u- 
doubtedly result in some political trimming 
of sails, was the survey made by the American 
Institute of Public Opinion. In case you may 
have missed the press accounts of this study, 
84 persons in every hundred questioned an- 
swered “Yes” when asked “Should every au- 
tomobile owner be required by law to catty 
accident insurance?” A legislative commis 
sion has been studying the problem in New 
York for many years and in its report sug: 
gests three alternative bills for consideration 
by the legislature. If the Gallup Poll cor 
rectly reflects the sentiment of the American 





accid 


Volu 
explain 
of each 
it IS SU 
sponsib 
responc 
vehicle 
have ¢ 
nus act 
kind v¥ 
compul 
the ow 
in the 
sponsit 
any cla 
jury t 

{ the 
public 
which 
bated, 
attemp 
iixed | 
the fie 
mobile 

{ pro 
covery 
cedure 
substit 
admini 
within 
in aut 
being 
the inj 

The 
enacte: 
that ] 
plan. 
interes 

Associ 


tor car 

finan- 
operate 
n your 


1timent 
slation, 

latest 
‘ill un- 
mming 
rerican 
yu may 
study, 
ed an- 
ry au- 
carry 
ymmis- 
1 New 
t sug- 
ration 
ll cor- 
erican 


(tober. 1938 


yople, and this has been questioned, the only 


soblem remaining to be worked out would 


apparently be the type of measure to be en- 
ited to accomplish the desired results. 

As is the case with many of the problems 
shich confront us the real difficulty is not 
‘a finding an answer, but in deciding which 
si the answers proposed is the correct one. 
for purposes of explanation they can be di- 
vided into three general categories, admitting 
at there are numerous sub-species under 
ach general head: 


(a) Financial responsibility laws. 

(b) Compulsory automobile _ liability 
insurance. 

(c) Compensation plans for automobile 
accident victims. 


Volumes have been, and will be, written 

aplaining the advantages and disadvantages 
of each. For the purposes of our discussion 
it is sufficient to say that the financial re- 
gonsibility laws require proof of ability to 
spond in damages, not from all motor 
vehicle operators, but only from those who 
have demonstrated through certain danger- 
jus acts a possible tendency to conduct of a 
tind which is likely to cause harm. The 
compulsory automobile liability plan requires 
the owner of every motor vehicle registered 
in the state to give proof of his financial re- 
ponsibility, usually through insurance, for 
any claim against him which results from in- 
jury to anyone except guests, growing out 
of the operation of the motor vehicle on the 
public highways. The compensation plan, 
which has been studied; discussed and de- 
tated, but not adopted in any state, is an 
attempt to adapt the same general plan of 
ised benefits which has been successful in 
the field of industrial accidents to the auto- 
mobile problem. It eliminates the necessity 
i proving negligence as a condition of re- 
very, wipes out the present judicial pro- 
tedure for the determination of damages and 
wbstitutes therefor a plan under which an 
administrative commission makes awards 
within certain limits to those persons injured 
in automobile accidents, the award received 
eing substituted for the right of action which 
ihe injured person now enjoys. 

The first financial responsibility bill was 
‘acted in Connecticut in 1925, the same year 
tat Massachusetts enacted its compulsory 
lan. After study and conferences with other 
interested groups the American Automobile 
Association in 1928 made public a model bill, 
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called the Safety-Responsibility Bill, which 
was an extension and development of the prin- 
ciples followed in Connecticut. The National 
Conference on Street and Highway Safety in 
1934 adopted the substance of this measure 
as Act IV of the “Uniform Vehicle Code.” Up 
to the present only one state has adopted the 
compulsory insurance plan while twenty-nine 
(29) states and the District of Columbia 
have enacted laws containing some or all of 
the principles of the financial responsibility 
plan. 

The position of the bulk of the insurance 
companies has always been that the best 
method of handling the situation was to de- 
pend upon the voluntary purchase of auto- 
mobile liability insurance, leaving control of 
rates to the power of competition and the ex- 
tent of insurance protection to the sales ability 
of insurance agents and representatives. In 
those states in which there has been definite 
public agitation for some legislative remedy 
the insurance companies have supported the 
financial responsibility approach, as have the 
motor clubs, and their combined efforts have 
been largely responsible for the adoption of 
financial responsibility bills in a majority of 
the states. The Massachusetts experiment 
in compulsory automobile liability insurance 
has been steadfastly opposed since agitation 
on the subject started back in 1916, and the 
carriers have made a determined fight against 
any attempts to extend the compulsory lia- 
bility insurance plan to other states. The 
reason for their opposition may be stated 
simply. A study made by Ralph H. Blanch- 
ard of Columbia University and published 
late in 1936 showed that for the nine year 
period from 1927 to 1935 the losses under the 
statutory coverage exceeded the provision 
made for them in the established rates by 
$16,230,136 or 13%. At the same time the 
stock insurance companies have found it im- 
possible to keep their expense ratios within 
the loading allowed in the rates, and there 
can be no question that they have lost millions 
of dollars in Massachusetts since the law was 
adopted. 

The opposition of the insurance companies 
has received the enthusiastic backing of the 
organized insurance agents whose commission 
on compulsory policies is less than half of that 
which formerly was paid for automobile lia- 
bility business. Any extension of com- 
pulsory automobile liability coverage to other 
states would undoubtedly involve a similar 
reduction in commission, extremely distaste- 
ful to the production forces of the country. 
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There is, however, an increasing recognition 
on the part of the agents that some construc- 
tive approach to the problem must be offered 
by the insurance business. This Spring, 
Walter Bennett, General Counsel and official 
spokesman for the National Association of 
Insurance Agents stated “It may be that we 
are rapidly approaching the day when no per- 
son can secure a driver’s license or a regis- 
tration of his motor vehicle until he is able 
to show financial responsibility for any dam- 
age that may be caused by the negligent 
operation of his car, either through irrespon- 
sibility of the driver or the mechanical in- 
adequacy of the machine itself.” 

When one attempts to discover the reason 
why the experience of the stock companies 
has been so unfortunate with compulsory au- 
tomobile insurance he immediately finds him- 
self on a battle ground in which the conflict- 
ing and irreconcilable claims fly thick and 
fast. On one side it is said that the losses 
suffered are due to the changed public at- 
titude towards claims, since everyone expects 
to recover for any injuries even though they 
are due to their own negligence; to a wide- 
spread growth of fraudulent claims; to an 
increase in carelessness on the part of drivers 
which arises from the knowledge that they 
are insured and lastly, to political control of 
rates which makes it difficult or impossible 
to secure the rate increases warranted by ex- 
perience. On the other side it is charged 
that the losses are due to faulty management 
and inability to keep expenses within reason- 
able levels. The fact that mutual companies 
have operated successfully under the act and 
pay dividends to their policyholders on the 
basis of segregated experience under the act, 
is pointed out as convincing proof that the 
problem of profitable operation is not one 
which good management cannot solve. As a 
clinching argument, those in favor of com- 
pulsory insurance point to the fact that for 
the five year period, 1932 to 1936 inclusive, 
the loss ratio of all companies was worse in 
several other states than it was in Massa- 
chusetts and that in those states the com- 
panies were operating with a free hand from 
the standpoint of both underwriting and rate 
control. 

This sketchy review of the problem has 
brought us to the point where we admit that 
the problem of compensating the automobile 
accident victim is separate and distinct from 
the problem of reducing automobile accidents; 
that there is popular support for legislation 
to guarantee to the accident victim that he 
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will not be left without any compensation ay 
that a substantial part of the insurance op, 
panies have steadfastly opposed any attemp, 
to secure the passage of such legislatio, 
Your unspoken query is undoubtedly thy 
favorite juvenile expression “So what?” Ty 
best way of answering that query is to state 
from the standpoint of the insurance cop. 
panies, the three possible alternatives: 


1. They can continue to oppose any 
attempt to secure compulsory financial ra. 
sponsibility for all motorists, including jn 
their opposition, of course, all plans to pay 
a fixed rate of benefit to motor acciden: 
victims in lieu of the present right of action 
for negligence. 

2. They can abandon their opposition 
to the compulsory automobile liability play 
and place their great experience and com- 
bined intelligence behind the movement, ip 
an attempt to work out such statutes on a 
sound and practicable basis. 

3. They can come forward with a con- 
structive proposal which will avoid the u- 
satisfactory features of the plans proposed 
and which will meet the demand from the 
public for protection. 


If the insurance companies attempt to 
follow the first alternative it seems likely, in 
the light of the Gallup Poll, that their op- 
position will result in the charge that the in- 
surance companies, in an effort to protect 
their own selfish interests, are blocking legis 
lation of tremendous social value. The reac- 
tion against the private insurance companies 
is likely to result in bills setting up state ad- 
ministered funds through which the con- 
pulsory liability or compulsory compensation 
plan will be handled. Those who can re 
member back to the early days of workmen’ 
compensation insurance will recall that the 
opposition of the established insurance com- 
panies to the compensation plan led to the 
creation of monopolistic state funds in a few 
states, to the creation of competitive state 
funds in others, and to the formation of 
mutual insurance companies in many more. 

The adoption of the second alternative 
seems unlikely since there can be no question 
of the sincerity of many of those in the it- 
surance company ranks who have vigorously 
opposed compulsory automobile liability in- 
surance or compensation plans for taking care 
of motor accident victims. The Mass 
chusetts results, from a company standpoint, 
cannot be easily forgotten or overlooked. 
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The third alternative seems by far the 
soundest from the standpoint of both popular 
psychology, practicability and appeal to the 
insurance companies. Such a constructive 
proposal, as a matter of fact, is already being 
riven serious consideration by committees of 
sock and mutual insurance executives and 
it is hoped that it will be in workable shape 
and ready for announcement before the 
dose of the year. The plan under consider- 
ation would add an additional coverage to 
the automobile liability policy under which 
the insurance company would pay the medical, 
hospital and, in fatal cases, the funeral ex- 
penses of anyone except passengers in another 
automobile, injured in an automobile accident, 
irrespective of negligence. Receipt of the 
benefits under this coverage would not deprive 
the injured person of the right to sue in the 
event that liability could be established, but 
in any recovery it is presumed that credit 
would be allowed for the medical benefits 
paid. Although no provision would be made 
for other damages, this plan would be a 
tremendous forward step and would have the 
desirable social result of making sure that 
automobile accident victims received proper 
medical care, which would result in their re- 
habilitation in the shortest possible time. 
Since indemnity would be paid only for ex- 
penses actually incurred there would be little 
possibility of fraud, and since payments would 
be made irrespective of negligence and with- 
out court action, the procedure would be far 
simpler and faster than under any plan so 
far proposed. Even though actuarial work 
is far from complete and it is impossible to 
state what rates would have to be charged 
ior the coverage, there can be no question 
that for this coverage alone they would be 
much below those required for either com- 
pulsory liability insurance or any compen- 
sation plan. This is an advantage of tremen- 
dous value if it is made compulsory. There 
are no detailed figures which would indicate 
the percentage of cases in which such pay- 
ment of medical expense would provide almost 
complete indemnity, but in thousands of cases 
involving minor injuries this would probably 
be true. 

It would seem that a proposal of this kind 
isnot only desirable, but, in view of the con- 
sequences to be expected from the first of our 
alternatives and the general unwillingness to 
adopt the second, it represents the only course 
of action which can be taken. The choice 


must be made soon, however, if an avalanche 
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of generally unfavorable legislation is to be 
avoided. 

This new coverage would be incorporated in 
the standard automobile policy as an optional 
feature, to be purchased at an additional 
premium in connection with the present lia- 
bility insurance or to be bought separately if 
desired. It could thus be placed before the 
public throughout the country without any 
delay for legislative deliberation and a tremen- 
dous contribution to the problem of taking 
care of accident victims made quietly and ef- 
ficiently. If any legislature wished to re- 
quire, as a condition of operating motor 
vehicles on its highways, that provision be 
made to care for accident victims this cov- 
erage could be made compulsory without the 
disadvantages which result from compulsory 
automobile liability insurance, and with con- 
fidence that it would produce better results 
than any other plan so far proposed. 


Any insurance company or group of insur- 
ance companies must face the prospect of par- 
ticipating in the formulation of legislation on 
this subject with a great deal of unhappiness. 
Opposition to all proposals with the object 
of protecting the victims of motor accidents 
will intensify the present feeling against in- 
surance carriers and places them in the posi- 
tion of reactionaries who are placing their 
own selfish interests above the general good. 
On the other hand, any active support by in- 
surance companies of proposals for com- 
pulsory insurance or compensation plans 
might easily result in the charge that the in- 
surance companies were sponsoring the legis- 
lation in an effort to develop additional busi- 
ness and additional profits for themselves, 
with agitation for exclusive state funds to 
handle the proposed compulsory insurance as 
the final outcome. It is a case, however, of 
being damned if you do and damned if you 
don’t. If the plan adopted for providing 
financial protection for the motor accident 
victim should be on a basis which was un- 
workable from the standpoint of the private 
carriers it would mean the destruction of a 
business which last year handled approx- 
imately $400,000,000 in premiums on a pro- 
fitable basis. At the same time, because of 
their long experience in the field, the insur- 
ance companies are in a position to be of in- 
valuable assistance in the development of 
sound legislation on this problem. 


It is to be sincerely hoped that in develop- 
ing future legislative strategy insurance ex- 
ecutives will remember that the public has a 
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paramount interest in the solution of the 
problem of providing financial protection for 
the motor accident victims. If immediate 
opposition to every plan suggested continues, 
a solution may be found which would relieve 
the private carriers of any worries with ref- 
erence to the selection of risks or adequacy 
of rates. There is sufficient experience and 
intelligence available in the business of insur- 
ance to solve this problem and the proposed 


tentative plan for medical benefits is yp. 
doubtedly the most practical and constry. 
tive suggestion for handling it that has yet 
been made. If the carriers lack the deterp. 
ination and the ability to overcome any ¢. 
stacles which stand in the way of this, o 
any similar constructive plan, they shou 
not be heard to complain if the legislature 
try, with malice toward none, to work it oy 
without them. 


Chasing Devils 


An Insurance Lawyer’s Views on Unauthorized Practice 


By E. W. SAWYER 
Assistant General Counsel, Liberty Mutual Insurance Company, 
Boston, Massachusetts 


HE lawyer who accepts employment by 

an insurance company does not thereby 
cease to be a member of the legal profession. 
Although he is loyal to the interests of his 
employer, as every lawyer is loyal to the in- 
terests of his clients, his primary interest is 
and always will be in the legal profession. 
He can have and does have the same interest 
in the welfare of the profession as has the 
lawyer in general practice. And if he be- 
lieves that the legal profession is permitting 
a well-organized minority to lead it in steps 
which must inevitably be painfully retraced, 
he has the same obligation as any other lawyer 
to voice his views, even though the subject 
matter concerns the business of his employer. 
Indeed his obligation may even be enhanced 
because his position enables him to present 
views balanced by his experience with the 
subject matter. 

There are those who will say that views so 
expressed are biased or are dominated by the 
employer interest. The reply might be made, 
but is not, that those who jump to that con- 
clusion may themselves be biased or that they 
judge the mental and moral fibre of others 
by their own. All views, by whomsoever ex- 
pressed, should be judged upon their inherent 
worth. Neither the reputation of the indi- 
vidual nor his business affiliations should be 
accepted in lieu of a careful analysis of his 
views and the reasons therefor. The source 
of an idea is immaterial. If the idea is bad, 
it cannot be made good by the support of 
reputable persons. If it is good, it cannot 


be made bad by an attack upon the motives 
which prompted it. 


The Bar and Public Interest 


Public confidence in the legal profession 
has ebbed and flowed throughout literature 
and history. Confidence in the lawyer and 
absence of confidence in the legal profession 
have never seemed inconsistent to the public. 
As confidence in the lawyer is dependent upon 
his reputation, so confidence in the profession 
is dependent upon the reputation of the pro- 
fession. The bar has enjoyed the greatest 
public confidence when it has placed the 
public interest above its own selfish interests. 
It has fallen in public esteem when it has 
placed its selfish interests above the interests 
of the public. 

Arthur T. Vanderbilt, then President of 
the American Bar Association, in his address 
at the Fifth Session of the Assembly on Oc 
tober 1, 1937 emphasized the necessity of 
placing the public interest foremost. He 
said: 


“TI emphasize the public at large, for the 
fundamental proposition on which all Bat 
Association work is premised is, I take it, 
that any measure that is not for the best in- 
terest of the public is not for the best it- 
terest of the Bar, or, to state it affirmative 
ly, those measures which are for the best 
interest of the public are for the best m- 
terest of the Bar. This fundamental prope 
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sition, I submit, is not debatable in any 
bar association. To question it, to seek 
to put the interest of the Bar above the in- 
terest of the public, is to reduce ourselves 
from the high level of a profession, to the 
orade of a trade or occupation. More than 
that, it would be selling our birthright for 
less than a mess of pottage. It would 
mean self-destruction. Just as the stand- 
ing of the individual lawyer is dependent 
on his good reputation, so is the standing of 
the American Bar Association dependent 
on its good reputation with the public. 
And how shall we maintain our good reputa- 
tion with the public save by putting the 
public interest foremost ?”” 


The Duty of the Bar to Protect the Public 
Against Unauthorized Practice 


4 responsibility of the legal profession in 
which every lawyer should be interested is 
the protection of the public against unauthor- 
ized practice of law. Exploitation of the 
public by persons who falsely represent them- 
slves to be qualified to practice law and 
who hold themselves out to the public as law- 
yers must be stamped out wherever it is found 
io exist. That this is in the interest of the 
public none can question. That the duty of 
protecting the public rests in the legal pro- 
iession can hardly be doubted. It is our job. 

But in our zeal we must not fail to recog- 
nize that we, as lawyers, have no duty to take 
action not necessary to protect the public. 
Activity on a broader front we cannot justify 
upon purely altruistic grounds. Insofar as 
we seek to curb activities from which the 
public suffers no harm, we expose ourselves 
to the suspicion that we are actuated by a 
selfish motive—the enhancement of our own 
sources of income. Such suspicions become 
serious and injure the profession only when 
our activities actually place our selfish in- 
terests above the interests of the public. 

Is there danger that we shall go to ex- 
tremes in our current activities, place selfish 
interest above the public interest, and seriously 
jeopardize the standing of the legal profession? 
I think so, unless cooler heads interest them- 
selves more actively in the programs of the 
bar associations which, sponsored by well- 
organized minorities, are now developing or 
which have already developed. 


“The Bar and the Public’—American Bar As- 
sociation Journal, Vol. XXIII, No. 11, Page 871. 


Activities Against Casualty Insurance Com- 
panies and Their Salaried Lay 
Employees 


During the past two years there has been 
a constantly increasing activity by lawyers’ 
groups in a few of the states against casualty. 
insurance companies and the salaried lay em- 
ployees of such companies, largely for two 
reasons: 


1. It is alleged that when an insurance 
company in its policy contract agrees to de- 
fend the insured against claims and suits 
and, pursuant to such agreement, employs 
counsel either on a salaried basis or other- 
wise to conduct such defense, such com- 
pany is engaged in unauthorized practice of 
law. 

2. It is alleged that the following ac- 
tivities of lay employees of casualty insur- 
ance companies constitute unauthorized 
practice of law by such lay employees: 

(a) the adjustment and settlement of 
casualty claims; 

(b) the preparation of releases, conven- 
ants not to sue, and other contracts or 
agreements designed to compromise and 
settle claims and to bar further liability 
thereon; 

(c) advising an insurer or an insured, 
or both, with respect to their legal rights; 

(d) appearance before an administrative 
tribunal, such as a workmen’s compensa- 
tion commission, and the presentation of 
legal rights of others therein, in formal or 
informal hearings; 

(e) the determination of whether or not 
a particular contract covers a particular 
casualty; 

(f) the determination of legal liability 
and the amount and nature thereof for an 
insurer, or an insured, or both; and 

(g) the determination of the amount of 
a reserve or the recommendation of the 
amount which should be set up as a re- 
serve. 


This enumeration of charges is taken from 
the brief of the general chairman of Bar Com- 
mittees of the State of Missouri and the five 
members of his advisory committee, gener- 
ally referred to as the “Bar Committee,” in 
the case of Liberty Mutual Insurance Com- 
pany et als. v. Boyle G. Clark et als.’ 


*Liberty Mutual Insurance Co. et als v. Boyle G. 
Clark, General Chairman of Bar Committees of the 
State of Missouri, et als, No. 36137, in the Supreme 
Court of Missouri, en banc. 
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The Bar Committee, in advancing these 
claims, offers no evidence of exploitation of 
the public. It is not claimed that the public 
suffers through selection of trial counsel by 
the insurance company rather than by its 
insureds. Nebulous statements derogatory 
of the ethics of the lay insurance adjuster are 
made but no proof of widespread abuse is 
adduced. For the most part the Bar Com- 
mittee relies upon statutory or judicial 
definitions of the practice of law. This pro- 
gram illustrates the danger that we may go 
beyond protection of the public. 

No one questions our right to sponsor ac- 
tivities which are purely selfish. But if we 
take selfish action we must expect that the 
public, influenced by the effect such selfish 
activities must have upon the public pocket- 
book, will characterize our activities as an 
effort to create a monopoly for the lawyers 
of routine matters of commerce—in short a 
racket. 


What Success of Program Would Mean to 
Public 


Is there likelihood that the public would be 
seriously affected? If the contentions of the 
Bar Committee as stated in the Missouri case 
should become general rules governing the 
practice of law, the cost of transaction of 
business would become prohibitive. 

The application of the rules would not be 
confined to adjusters of insurance claims. 
All agents and brokers who sell insurance ap- 
praise liability and advise their clients with 
respect to the types of contracts and details 
of special contracts required for protection. 
All underwriters evaluate existing liability in 
determining the acceptability of business, and 
prepare the contracts and endorsements re- 
quired to cover such liability. Actuaries base 
rates upon an appraisal of the existence or 
non-existence of liability. Examiners use 
their knowledge of law as it applies to the 
company’s business. All the work of these 
lay employees would be affected directly or 
indirectly. Nearly every business organi- 
zation adjusts claims or complaints through 
its lay employees. Railroads and transporta- 
tion companies employ lay adjusters, and 
through other lay employees issue contracts 
such as tickets and bills of lading. All public 
utilities adjust claims and make contracts 
through lay employees. Banks make con- 
tracts and loan agreements through laymen. 
Stores, manufacturers and sales agencies sell 
goods under contracts and conditional sales 
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agreements prepared by lay employees. Reg 
estate operators prepare leases, options and 
other routine agreements as routine functiog 
of their work. The list could be extenjgy 
indefinitely. The activities of these bys. 
nesses and the activities of their lay employe 
would constitute unauthorized practice of lay 
under the proposed rules. 

If such routine matters of business muy 
be turned over to the lawyers or if lay en. 
ployees must be replaced by members of the 
bar, can there be doubt that the cost of busi. 
ness will be enormously increased? And 
what about the millions of lay employes 
whose means of livelihood are jeopardized? 
Can it be doubted that business would find 
it cheaper to replace these employees with 
lawyer employees? Not only would the 
public pay the increased cost of business but 
it would be obliged to bear the burden of in- 
creased unemployment problems. 

Is this picture overdrawn? In the Mis. 
souri case already referred to it was show 
that in only twenty-three of the many 
groups of business there are 3,651,447 lay 
employees whose duties, in part at least, 
would constitute the practice of law under 
the proposed rules. Increase these figures by 
the number of employees of other groups 
engaged in the same work and the magnitude 
of the threat to employment will be appre 
ciated. A conservative estimate would raise 
the total to 7,000,000.* 

It will be said that no bar association, hov- 
ever lethargic the majority, can be led bya 
small bloc to this extreme. That is probably 
true. But the point is that once the rules 
have been established the bar associations no 
longer have control. The individual lawyer 
who believes the activities of a layman er- 
croach upon the field can initiate a complaint. 
The courts must enforce the rules. 


As the Public Will View the Program. 


As a part of our professional training we 
are taught never to underestimate the strength 
of the opposition or the merits of the case 
against us. It would be a serious error not 
to examine the proposed program from the 
point of view of the public and to appraise 
as best we can the public reaction to it. 

The public too readily believes the worst 
of our profession. It will fail to distinguish 
between the small blocs responsible for the 
program and the majorities of the bar associa- 


*Appellant’s brief, page 86, Liberty Mutual In- 
surance Company et als v. Clark et als, (supra). 
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tions who do not favor it. The profession 
as a Whole will be blamed. 

Public opinion is seldom conservative. The 

ssible results of the program rather than the 

probable results will dominate public thought. 
It may be assumed, therefore, that the pro- 
jession will be arraigned upon the charge of 
attempting to increase its income out of the 
pockets of the public and at the cost of the 
iobs of millions of laymen. 
" The public may be expected to analyze the 
proposed program with some degree of 
shrewdness. It will be interested in learning 
how all of the work which is supposed to con- 
stitute the practice of law can be done by 
lawyers. There are approximately 175,000 
licensed lawyers in the entire country to do 
the work of 7,000,000 salaried laymen, to 
adopt the conservative estimate, whose jobs 
are under attack. If all lawyers were in ac- 
tive practice and if all were willing to do the 
work of these laymen each lawyer would re- 
place forty lay employees. Must business 
wait until an adequate supply of lawyers can 
be developed ? 

The public will insist upon being told 
precisely what benefits will accrue to it to 
compensate for this cost. Will it be satisfied 
with a simple explanation that the public is 
to be given protection against exploitation 
by laymen? Or will the explanation be 
scrutinized carefully? Let us examine this 
explanation as the public will view it. 

What is the exploitation against which the 
public is to have protection and how exten- 
sive is it? Surely the public will want to 
know this in order to determine whether the 
protection is commensurate with the cost. 
Possibly isolated instances of misconduct of 
salaried lay adjusters could be shown, but 
there is no available evidence of a consider- 
able abuse. The public will reason that the 
abuse could be many times worse than is 
shown and still be less harmful than the pro- 
posed remedy. 

Will the public not also be interested in 
learning more about the danger from which 
it must be protected and the nature of the 
protection which it is to receive? Will it be 
satisfied with the explanation that the public 
is being mulcted through the incompetence 
and dishonesty of lay adjusters and that it is 
to be protected through the substitution of 
lawyers for lay adjusters? 

_The public will inquire into this explana- 
tion. It will ask what part of the public 
suffers through the inefficiency of lay ad- 
justers. If a lay adjuster is incompetent 
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his employer is the principal sufferer. If in- 
compentence causes loss to the employer in 
settlement of claims, surely the claimants 
must benefit through more liberal settlements. 
Is the public interested in protecting insur- 
ance companies against the incompetence of 
their employees? Will the public benefit by 
having closer bargains driven with injured 
persons in the settlement of claims? 

It may also justly inquire whether the sub- 
stitution of lawyers for laymen constitutes 
protection against dishonesty, whether the 
integrity of that part of the profession which 
would be attracted to claims adjusting is 
superior to the integrity of lay adjusters. It 
reads of our efforts to clean up the profes- 
sion through investigation of lawyers engaged 
in tort work and knows of the deplorable 
conditions which such investigations disclose. 
Will the suggestion of the bar that the bad 
ethics of lay adjusters be remedied by letting 
lawyers do the work be taken seriously? Or 
will the public be inclined to say that the 
legal profession should clean up its own ranks 
before it criticizes the ethics of commerce. 

In the Proceedings of the Casualty Ac- 
tuarial Society, No. 49, appears a review of 
a book written by Charles E. Clark and Harry 
Shulman, two Yale University professors. 
The book is entitled “A Study of Law Ad- 
ministration in Connecticut.” The review 
was written by Clarence W. Hobbs, former 
Insurance Commissioner of Massachusetts, a 
lawyer for more than thirty years, and now 
the representative in the National Council 
on Compensation Insurance of the National 
Association of Insurance Commissioners. In 
answer to a criticism by the authors of the 
ethics of business, Mr. Hobbs has this to say: 


“The reviewer has been a member of the 
Bar for more than thirty years. He once 
heard a former attorney-general of Mas- 
sachusetts comment acridly that a code of 
legal ethics is a series of principles for the 
conduct of members of the Bar, drawn up 
by a Committee the members of which are 
the chief violators. Drawing comparisons 
in the ethical field is none too easy, but 
there seems very little reason for the 
authors’ clear implication that ‘professional 
legal ethics’ are superior to commercial 
ethics. The law should be an instrument 
of justice, the courts a means for ascer- 
taining truth and rendering judgment in 
accordance with the law and the facts. But 
these can hardly be said to be the motivat- 
ing ideals of the members of the Bar. The 
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lawyer is an advocate, not a logician nor 
a moralist, and for the development of 
truth and the working of justice he cares 
relatively little. He is set to play a game 
with rules of law and concrete situations of 
fact, and his purpose is to get as much 
therefrom for his client as possible. In 
the trial of a case, he does not think it 
wrong to attempt to make the worse ap- 
pear the better reason; to seek to defeat 
a meritorious case on a clever technicality; 
to color and distort facts in the interest of 
his client and to hinder or prevent the de- 
velopment of facts bearing against his 
client; to browbeat, confuse or embarrass 
witnesses; to play upon the sympathies or 
prejudices of judge or jury. If engaged 
to settle a case, he gets just as good a set- 
tlement as he can, and thinks as much of 
the interests of his client and as little of 
the interests of the other party as any com- 
mercial person possibly could. He is sel- 
dom forgetful of his own interest; has in 
fact, a fairly keen eye for the main chance. 
All this he can do and not prejudice his 
professional standing in the least. In fact, 
the better he does it, the higher his stand- 
ing. But that is a thoroughly amoral at- 
titude, and leads with facile ease to an en- 
tire disregard of ethical principle, to the 
complete ignoring of the high ideals of truth 
and justice’and not infrequently to con- 
tempt of the law itself. The authors them- 
selves comment upon “commercial rivalry 
between lawyers for negligence of business, 
contingency arrangements between lawyers 
and clients, advancement or assumption of 
costs by lawyers, jury pandering, if not jury 
tampering, constant bickerings and delays.’ 
These they seek to alibi by constituting 
the insurance companies chief villians. But 
liability insurance is not so very old, and 
all these were known to the Bar before the 
first liability insurance policy was written.” 

“Insurance companies are in fact well- 
behaved institutions, partly because they 
want to be, partly because they must. In- 
surance companies do business in all states 
save the state of incorporation by virtue of 
a license issued annually and revocable at 
any time. The equity of their settlement 
practices can be and is reviewed by the 
licensing authorities and they must perforce 
give heed to the concepts of fair dealing 
prevalent in the community. As to the 
lawyer, disbarment is not a facile process. 
The profession is overcrowded, and there 
are in it enough of the unscrupulous so that 
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not even the most degraded criminal nee 
lack his mouthpiece, nor the usurer ny 
the racketeer his legal staff. Judge th 
profession by the practices of its members 
and there seems mighty little justificatig, 
for the elevation of the professorial nog 
at commercial ethics.’” 


Whether we agree entirely with Mr. Hobbs 
evaluation of legal ethics we must admit tha 
it is the appraisal which is likely to be adopted 
by the public, and that it contains so muh 
truth that it is not for the best interest of the 
profession to debate the issue publicly. Prov. 
ing the profession innocent of a greater of. 
fense by pleading guilty to a lesser indict. 
ment will not enhance the reputation and 
standing of the bar. 

The public will also want to know who, 
besides the lawyers, are worried about the 
unauthorized practice problem. Can we 
show that the public or any part of it is dis- 
turbed? 

The public knows that adjustment of claims 
is highly specialized work which does not re. 
quire legal training; that it is being done 
more efficiently by laymen than lawyers 
would do it if it were turned over to them; 
that discipline of lawyers can be effected 
only through disbarment, which is most dif- 
ficult; and that the insurance company which 
permits its lay adjusters to deal unfairly with 
the public can be quickly disciplined through 
the suspension or revocation of its license to 
do business. 

If we examine the proposed plan from the 
viewpoint of the public, as I have here tried 
to do, is there merit in it? Is it for the best 
interest of the public? Will the explanations 
be taken seriously? 

Or is the case of that vulnerable type which 
every lawyer dreams of meeting in court, but 
never does? 


The Weapons of the Public 


We must also consider what weapons the 
public has for defense against the establish- 
ment of the proposed rules. Control of the 
practice of law rests in the legislatures or in 
the courts or in both. If in the legislatures, 
the public can make new rules through legis 
lative action. If in the courts, the public can 
make new rules through constitutional 
amendments. In either case the power to 
make new rules rests in the public. 


*Pages 189, 190, Proceedings of Casualty Actuarial 
Society, Vol. XXIV, Part 1, No. 49. 
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4 controversy over the activities of lay em- 
ployees is not a controversy between the bar 
on one side and the corporate employers on 
the other. Increased cost of operation is 
quickly passed on to the public in increased 
prices. This is particularly true in insurance, 
here the rates contain factors which repre- 
nt the cost of operation. The contest is, 
therefore, between the bar and the people. 
Pressing of the program urged in Missouri 
will force insurance companies, railroads, 
transportation companies, banks, and all other 
affected businesses to fight the battle of the 
people by joining issue with our profession. 

Can there be any doubt of the outcome if 
full publicity is given? It is difficult to con- 
jure circumstances which present greater pos- 
sbilities for demagogic appeal. Under the 
leadership of the businesses affected the peo- 
ple can and will frustrate all attempts to foist 
such plans upon them. 


The Law 


Before considering a reasonable solution of 
the controversies which have arisen, it may be 
advisable to consider what the law is. The 
program is now confined principally to cas- 
ualty insurance companies and their salaried 
lay adjusters. We need not consider the law 
applicable to other employees or to indepen- 
dent lay adjusters. The right of a corpo- 
ration to appear in court by laymen is not in- 
volved and the law with respect thereto need 
not be considered. 


The Casualty Insurance Company 


A casualty insurance company transacts 
business in the state of its domicile by virtue 
of the charter granted it by the state. Ina 
state other than that of its domicile it trans- 
“acts business by virtue of a license authoriz- 
ing it so to do, issued by the proper licensing 
authority in such state. It is an elementary 
principle of law that a corporation legally 
authorized to transact a particular business 
has the implied power to perform all acts 
necessarily incident to the transaction of such 
business. Otherwise the issuance of charters 
and licenses would be meaningless.’ 

The business of a casualty insurance com- 
pany is the writing of policy contracts which 
sure against loss resulting from the occur- 


_—— 


Old Colony Railroad Corp. v. Evans, 6 Gray 


Mass.) 25; Gause v. Commonwealth Trust Co., 
16 N. Y. 134; State ex inf. Gentry v. Long Bell 
lumber Co., (Mo. Sup. Ct. en banc) 12 S. W. (2d) 


64, 8? 
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rence of casualties. These contracts may be 
roughly divided into two groups: (1) Con- 
tracts insuring against loss of or damage to 
the property of the insured and against in- 
jury to the person of the insured; and (2) 
contracts insuring against liability of the in- 
sured to others. 

With respect to the first group the insur- 
ance company is primarily and directly liable 
for the losses. With respect to the second 
group the insurer is, by virtue of statutes, 
often directly liable to the person who has sus- 
tained the injury. It will be seen, therefore, 
that with the exception of claims covered by 
certain liability insurance contracts, all claims 
under casualty policies are claims against the 
insurer. With respect to the handling of 
such claims the insurer is representing no one 
but itself. 

In a liability policy the insurer undertakes 
to hold the insured harmless against loss be- 
cause of liability and to defend actions 
brought against the insured. The courts 
have held that such policies create a power 
coumed with an interest and that in defend- 
in~ iiability claims and suits the insurer is 
protecting itself.° 

Neither do the activities of lay employees 
with respect to which complaint is made con- 
stitute practice of law by the insurance com- 


"Rollins v. Bayview Auto Parts Co., 239 Mass. 
414; Breeden v. Frankfurt Maine Accident & Plate 
Glass Insurance Co., 220 Mo. 327; Employers Lia- 
bility Assurance Corp. v. Kelly, 195 Ill. App. 620, 
634. 

In Rollins v. Bayview Auto Parts Co. (supra) the 
court, referring to a liability policy, said: “That 
policy expressly imposed the duty and conferred the 
authority upon the insurance company to defend in 
the name and on behalf of the assured any and all 
actions brought against the assured founded on 
causes of action alleged to arise out of the risks 
indemnified by the insurance. This power coupled 
with an interest vested in the insurance company 
when the contract of insurance came into existence 
***%** = The purpose of such a clause in a policy 
is to enable the insurer to protect itself.” 

In the Breeden case (supra) the court, in uphold- 
ing the validity of an employer’s liability policy, 
pointed out that such a contract of insurance was 
not opposed to public policy; that the insurer had 
the right to maintain the defense of the suit against 
the insured in accordance with the -policy contract; 
and that in so doing the insurer was not guilty of 
maintenance because it had an interest in the result 
of the suit. 

See also: Gould v. Brock (Pa.), 69 Atl. 1122; 
Trenton Passenger Railway Co. v. Guarantor’s Lia- 
bility Indemnity Co. (N. J.), 37 Atl. 609; In re 
Aldrich (Vt.), 86 Atl. 801; Aetna Life Insurance 
Co. v. Weck (Ky.), 173 S. W. 317; and McCombs 
v. Fidelity & Casualty Co. (Mo. App.), 89 S. W. 
(2d) 114. 
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pany which employs them. All of such ac- 
tivities are incidental to the casualty insur- 
ance business. A casualty insurance company 
is inevitably faced with claims. The likeli- 
hood of occurrences from which claims result 
is the reason for the existence of the casualty 
insurance business. Involved in the handling 
and disposition of such claims are all of the 
activities embraced in this discussion. 

If the insurer has the power and authority 
to do these things which are incidental to the 
transaction of its business, certainly the do- 
ing of these things by its employees does not 
constitute practice of law by the insurer. 
The insurer, being a corporation, must 


necessarily transact its business and perform 
all acts incidental thereto through human 
agency.’ 


‘State v. Barlow (Neb.), 268 N. W. 95; State ex. 
rel. v. Missouri Pacific Railway Co., 149 Mo. 104; 
and Buffalo Trust Co. v. Producers Exchange, 224 
Mo. App. 199. 

In the Barlow Case (supra) at page 96, the court 
said: “It is not charged that the surety company 
was not authorized to transact a bonding business 
in this state. If it was so authorized, it could act 
only through an agent, and if defendant was acting 
as agent for the company and was authorized by the 
company to execute the bonds, then he was only per- 
forming a duty which the state authorizes a bonding 
company to perform.” 

It was pointed out in the Missouri Pacific Rail- 
way Company case (supra) that when a duty is 
imposed upon a corporation which must be per- 
formed by a servant it follows that the act of the 
servant is the act of the corporation. 


In the Buffalo Trust Co. case (supra) the court 
said at page 205: “In a consideration of the ques- 
tions as to whether the trade acceptances were 
agreed to be paid and accepted by an ‘agent’ of the 
corporation or by the corporation itself, it is well 
to keep in mind the distinction between the acts 
of a natural person who may act thru an agent, and 
the acts of a corporation which of necessity are 
accomplished thru some ‘agency’ which is inherent 
in the body corporate. Corporate functions must 
be performed thru the instrumentality of some 
agency, but not necessarily by or thru an agent; 
and when the company does not go outside its corpo- 
rate capacity in doing an act it is a confusion of 
terms to say that it is acting thru an agent when 
the fact is it is acting thru an agency, and in chief.” 

Other decisions to the same effect are: Travers 
v. Kansas Pacific Railway, 63 Mo. 421, 424; People 
v. Denver Clearing House (Colo.), 59 Pac. (2d) 468, 
469; Sellent-Repent v. Queens Borough Gas Co., 290 
N. Y. Supp. 887, 889; Sealy Oil Mill & Manu- 
facturing Co. v. Bishop (Tex.), 235 S. W. 850, 853; 
Kull & Dierks Lumber Co. (Ark.) 292 S. W. 695, 
696; Ullman v. Adler (Mont.), 196 Pac. 157, 159; 
American Soda Fountain Co. v. Stolzenback, 75 N. 
J. Law 721, 68 Atl. 1078; Central Iron & Coal Co. 
v. Wright (Ala.), 101 So. 815, 824; and New 
Jersey Photo Engraving Co. v. Schonert (N. J.), 
122 Atl. 307. 
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Lay Employees of Casualty Insurance 
Companies 


All the acts with respect to which com. 
plaint is made are acts which the insurer may 
legitimately perform through human agency 
because all such acts are necessarily incident 
to the business of casualty insurance. 

It necessarily follows that the employe 
who performs an act which the insurer js 
legally authorized to perform is not Practicing 
law because his act is the corporate act. |p 
performing corporate acts the employee js 
not acting in a representative capacity but js 
the corporation. 

Because the acts of the lay employees are 
in contemplation of law the acts of the in. 
surer, and because the insurer is authorized 
to perform such acts as incidental to its bus- 
ness, it necessarily follows that the acts can- 
not constitute practice of law by the en- 
ployees. 

The law on this point and the reasons there- 
for have been admirably stated by Judge E. 
M. Dearing of the Circuit Court, Twenty- 
first Judicial Circuit, Missouri, in an advisory 
opinion in the suit to which reference has 
frequently been made. He said: 

“****The insurance companies are ex- 
pressly authorized by law to transact their 
business in this state, and the grant neces- 
sarily carries with it the implied power to 
perform all acts necessarily incident to the 
transactions of such business. The proper 
handling, investigation and settlement of 
claims for which they have assumed liability 
under their policies, is one of the natural and 
necessary functions of such companies, the 
prompt performance of which is entirely con- 
sistent with public policy. The fact that the 
lay agents of the companies, in performing 
this incidental and necessary part of the com- 
pany’s business, may form or express opinions 
as to the liability of the company or the policy- 
holder for the loss, or may, in determining 
the amount to be paid, employ such legal 
knowledge as the lay agent happens to possess, 
by no means convicts either the insurance 
companies or their employees of engaging in 
the practice of law or the law business. 

A fair degree of familiarity with the ordi- 
nary rules of law, the statutes and the reg: 
ulations governing his particular business of 
occupation is a natural and necessary part of 
the equipment of every citizen. That he 
govern himself by the law is an absolute 
necessity, if his work is to have value, and 
disputes and difficulties are to be avoided. 
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He may properly engage in discussions re- 
arding the law, and express his opinion on 
he subject, as a matter of common right. 
The preparation and execution of contracts 
and other documents, customarily used to 
ive effect to transactions incident to one’s 
pysiness, is equally the right of every citizen. 

The same rights accorded to citizens in 
seneral cannot be denied to insurance com- 
panies, or to their employees engaged in the 
ransaction of the necessary and incidental 
business of such companies. A distinction is 
sught to be made, on the theory that the 
employee of an insurance company, in effect- 
ing the settlement of a claim, is in some in- 
sances acting for the policyholder, and not 
jor his employer, the insurance company. 
This argument cannot stand against the ob- 
vious fact that the insurance companies are 
primarily and directly liable for losses under 
al forms of policies issued by them except 
liability policies, and even as to such forms 
of insurance the statute above referred to, 
Sec. 5898, renders the insurance company, 
upon the occurrence of an accident, absolutely 
liable to the injured for the loss, if it is cov- 
ered by the policy. 

It follows that in all cases the employee of 
the insurance company in effecting settlement 
is discharging a direct obligation of his em- 
ployer, even though incidentally the policy- 
holder may also be relieved from liability. 
In performing such services, the insurance 
company’s employee is not acting in the 
capacity in which a lawyer acts for a client. 
He is not engaged in the practice of law or 
the law business either as defined by statutes 
or by judicial decisions.’”” 

Wholly aside from the fact that such lay 
employees cannot be considered practicing 
law because of the absence of the representa- 
tive capacity, it is extremely doubtful if some 
of the activities about which complaint is 
made would constitute the practice of law 
even if the employee were acting in a repre- 
entative capacity, provided he made no 
charge for his work and did not hold himself 
ut to the public as a lawyer. 

‘Sec. 11692 R.S. Mo. 1929; Clark v. Austin (Mo.), 
(01'S. W. (2) 977, 982; State ex rel. McKittrick v. 
U.S. Dudley & Co., Inc. (Mo.), 102 S. W. (2) 895, 
‘5, 899; State v. Barlow (Neb.), 268 N. W. 95; 
Childs v. Smeltzer, 315 Pa. 9, 171 Atl. 883; Cain v. 
Merchants National Bank & Trust Co. (N. Dak.), 
SN. W. 719; Wollitzer v. National Title Guaranty 
‘0. 148 Misc. 529, 266 N. Y. Supp. 184, Aff. 270 
\. Y. Supp. 968; People v. Title Guarantee & Trust 


Co, 181 N. ¥. Supp. 52, Aff. 230 N. Y. 578, 130 
N. E. 901. 
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1. The settlement and adjustment of 
casualty claims. There are many cases 
which hold that collection of claims with- 
out resort to courts of law does not con- 
stitute practice of law.’ If collection of 
claims without resort to courts of law does 
not constitute the practice of law, it cannot 
reasonably be said that payment or settle- 
ment of claims constitutes the practice of 
law. The work of a lay person in connec- 
tion with the settlement of a claim is of the 
same kind and character as that of a lay 
person in connection with the collection of 
a claim. 


2. The preparation of releases, coven- 
ants not to sue, and other contracts or 
agreements designed to compromise and 
settle claims and to bar further liability 
thereon. These agreements are ordinarily 
printed forms prepared by lawyers. The 
lay employee does only what would be done 
by a stenographer in a lawyer’s office—fills 
in the blank spaces. There are numerous 
cases which hold that the filling in of these 
simple contractual documents does not 
constitute the practice of law.” 

3. Advertising an insurer or an insured, 
or both, with respect to their legal rights. 
Advice by a lay employee to the insurer 


*Public Service Traffic Bureau v. Haworth Marble 
Co. (Ohio), 178 N. E. 703; Neander v. Tillman, 249 
N. Y. S. 559; Kendrick v. State (Ala.), 120 S. E. 
142; and State v. James Sanford Agency, 167 Tenn. 
339. 

Childs v. Smeltzer, 315 Pa. 9 (Upholding the 
right of a real estate broker to draw a deed of con- 
veyance or other appropriate instrument relating to 
property of which he or his associates had negotiated 
a sale or lease). 

People v. Title Guarantee & Trust Co., 181 N. Y. 
S. 52 (Affirmed in 230 N. Y. 578, holding that the 
defendant was not practicing law when he drew con- 
tracts of sale, deeds and mortgages as a part of 
the examination and insuring of property, such acts 
being incidental to the insuring of title). 

Cain v. Merchants National Bank & Trust Co. 
(N. D.), 268 N. W. 719 (Holding that a lay em- 
ployee of a bank had the right to draw chattel 
mortgages and bills of sale which involved a settle- 
ment in which the bank was interested). In the 
Cain case the court said at page 723: “A careful 
study of the main decisions of the courts relative to 
what constitutes practicing law, when applied to the 
facts in this case, leads us to the conclusion that the 
person who is not a member of the bar may draw 
instruments such as simple deeds, mortgages, pro- 
missory notes, and bills of sale when these instru- 
ments are incident to transactions in which such per- 
son is interested, provided no charge is made there- 
for. These simple instruments are usually prepared 
upon or with the aid of printed forms and seldom 
involve a high degree of legal skill.” 
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cannot be practice of law because it could 
never be done in a representative capacity. 
The insured is not a client of the insurer. 
The contract creates a power coupled with 
an interest which must be handled through 
human agency. The lay employee may 
advise the insured concerning his rights in 
connection with the coverage of the policy 
and in connection with liability of the in- 
sured covered by the policy. If the advice 
is so limited it is not given in a representa- 
tive capacity but in furtherance of the in- 
terest of the insurer in the case. 

Whether expression of opinion beyond 
the limits indicated, made without charge 
and with no representation that he is quali- 
fied to advise, constitutes practice of law 
by the employee is extremely doubtful, but 
as it is a practice uniformly discouraged by 
insurers as being not only unnecessary but 
actually harmful, decision is unimportant. 

4. Appearance before an administrative 
tribunal, such as a workmen’s compensation 
commission, and the presentation of legal 
rights of others therein, in formal or in- 
formal hearings. A major purpose in the 
enactment of workmen’s compensation 
laws was to establish a simple summary 
procedure. The commissions are as a rule 
not courts. Claimants were to have the 
right to present their claims without the 
assistance of lawyers. There is merit to 
the argument of labor that if insurers must 
employ lawyers to represent the employ- 
ers rather than handle the hearings through 
regular lay employees, the workingman is 
the sufferer because he must divide his 
compensation with a lawyer engaged by 
him to protect his interests. 

Appearances before such commissions 
are both formal and informal. Formal 
hearings are those in which evidence is 
taken. Informal hearings, or conferences 
as they are often called, are usually for the 
purpose of attempting to reach agreements 
for payment. Because the conferences are 
nothing but settlement negotiations what 
has previously been stated with respect to 
settlement of claims is applicable. Even 
in Pennsylvania where the courts have 
held that appearance at a formal hearing 
constitutes practice of law, the court point- 
ed out that “it is only when a hearing is 
begun before a referee that the representa- 
tion of a party constitutes the practice of 
law.”™ 


"Shortz v. Farrell, 327 Pa. 81; 193 Atl. 20. 
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Appearance by lawyer at a formal hey. 
ing was not contemplated by labor whe 
it accepted the compensation idea. [It 
not necessary that the injured person ap 
pear by lawyer. It is within the power of 
a state legislature to require appearance of 
the parties (or perhaps only of the insurer) 
by lawyer. Until that is done the origing 
intent of the acts should be carried out, an 
appearance of the insurer by lay employe 
should be continued. Adherence to such 
original intent and keeping faith with the 
workingman can hardly be regarded 4; 
violation of law. 

5. The determination of whether or no 
a particular insurance contract covers 4 
particular casualty. 

6. The determination of legal liability 
and the amount and nature thereof for an 
insurer, or an insured, or both. 

7. The determination of the amount oj 
a reserve or the recommendation of the 
amount which should be set up as a reserve. 

The activities described in allegations 5, 
6 and 7 cannot, with a single exception, be 
performed in a representative capacity. 
These are all functions of the casualty busi- 
ness in the performance of which the em- 
ployee is the insuring corporation. 

The exception referred to is with respect 
to determining liability and the amount and 
nature thereof for an insured. What has 
been said under allegation 3 is applicable 
thereto. 


From the foregoing summary it appears 
that there is no legal merit to the allegations 
that lay employees of corporate insurers are 
practicing law when, in the performance oj 
work incidental to the casualty business, they 
engage in the enumerated activities. 


Our Ranks Are Divided 
In an article entitled “The Bar’s Troubles 
and Poultices—and Cures?”, which appeared 
in the Winter, 1938 issue of “Law and Cot- 
temporary Problems”, published by the 
School of Law of Duke University, Dr. k. 
N. Llewellyn, Betts Professor of Jurispri- 
dence, Columbia University School of La®, 
has ably analyzed the unauthorized practic 
problem. His experience and his position 4 
Chairman of the American Bar Associatioa 
Committee on Legal Clinics, qualify him 
speak with authority. His article should be 
read by every member of the bar. 
He has summarized one conclusion from 
his studies as follows: 
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“It is the nature of any profession, when 
economically squeezed, to turn attention 
rather to income than to service; and any 
outsider or observer who feels disposed to 
make sport of that or to complain will do 
well to starve a little while he prepares his 
complaint, and to read some history while 
he starves. It is of the nature of any priv- 
ileged class or group on whom a monopoly 
has been conferred by government to see 
the prerogatives of the monopoly quite as 
clearly as they see the duties whose per- 
formance is the reason for the monopoly’s 
existence. The Bar is no exception. It is 
of the nature of man, when in trouble, to 
seek out a devil, and legislate against Him, 
or incant, or burn.’”” 


A very substantial group of lawyers is un- 
alterably opposed to legislation which seeks 
to chase the devils out of existence, because 
they realize that such legislation will boom- 
erang against the profession. Sooner or later 
the public, which receives reasonably satis- 
factory service from lay agencies more speed- 
ily and much more cheaply than from lawyers, 
will rebel. On this point Dr. Llewellyn 
wrote: 


“These lay competing agencies are not 
politically inert, nor have they served 
clients of that character. The agencies’ 
life is at stake, and their customers have 
discovered how adequate and reasonable 
certain phases of legal service can be. Of 
course, certain statutes have passed, with 
no such preliminary precautions taken, and 
no explosion has occurred. Not yet. But 
I dislike to think, in an industrial state, of 
what is likely to happen to the Bar if such 
a statute is abused, when, e.g., (as is al- 
ready in the definite offing) organized 
labor once wakes up to the possibilities of 
legal service not only for the union, but 
for members, and business men discover 
one point at least on which business and 
labor have a common interest. I dislike 
to meditate on what a good publicity man 
could do with lawyers, in an anti-Bar- 
monopoly campaign, if he set out to use the 
material from the records of the Bar itself, 
and the methods of exploiting it which the 
Bar, in its pro-monopoly campaign, is 
teaching him. Despite the record of the 
statutes passed without prior precaution 
and without apparent later row, the appli- 


—— 


“Pages 113 and 114. 
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cable word remains: Be ve-ry gentle with 


ae 


So much for the lay agencies which have 
encroached upon the bar’s monopoly. We 
need not further consider the chasing of those 
devils. The devil being chased in the ac- 
tivities against salaried lay adjusters is a 
devil which has not encroached upon the 
prerogatives of the bar. The activity is not 
directed toward the protection of the bar’s 
monopoly. It is an attempt to extend the 
monopoly to entirely new fields—to chase out 
devils in order that we may take over their 
work to enhance our incomes. 

A large majority of lawyers is opposed to 
such a drastic program. This majority in- 
cludes many who are not opposed to ac- 
tivities against independent lay agencies. The 
reasons for opposition are those which have 
already been discussed. 

This division in our ranks is emphasized 
solely for the purpose of pointing out that 
concerted action by the profession can never 
be predicated on the proposed program. If 
we are to avoid strife within the profession, 
we must find a program on which we can all 
agree. 


A Practical Solution 


No insurance adjuster will deny that there 
is room for improvement in the ethics of claims 
handling. Neither will he deny that some lay 
adjusters may occasionally tread near the 
border line between legitimate activities and 
activities with respect to which the lawyers 
have a just grievance. Neither will any 
lawyer seriously argue that the legal profes- 
sion does not contain members who on oc- 
casion forget the canons of legal ethics and 
who place their selfish interests above the 
interests of the public. In both groups these 
people are a small minority. It seems advis- 
able, therefore, for the majorities in these 
groups to work out a practical solution. 

A joint committee of lawyers and insurance 
company representatives some time ago pro- 
posed a code which would preserve to the 
lawyers the business which is not beneath the 
dignity of the profession, and which would 
free the insurance business from interference 
in handling its routine procedure. That code 
was approved and adopted by this Associa- 
tion.“ The proposed code for salaried lay 
claims adjusters is as follows: 


Page 127. 
“See proceedings of this Association for 1937. 
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Code for Company Lay Adjusters Employed 
by Casualty Companies 


1. Company lay adjusters include lay 
employees of insurance companies engaged 
in the investigation, adjustment and set- 
tlement of claims against such companies, 
whose work for such companies constitutes 
their sole employment. 

2. Company lay adjusters may inter- 
view parties and witnesses and gather testi- 
mony and evidence of every kind. 

3. Company lay adjusters may effect 
settlements and obtain releases therefor but 
may not manage or control the settlement 
of a case after the case has been turned over 
to a lawyer for defense, except with the 
previous knowledge of such lawyer. A 
company adjuster shall not in any way 
communicate upon the subject of contro- 
versy with an opposing party represented by 
counsel. 

4. Company lay adjusters may appear 
before compensation and industrial boards 
and referees in behalf of their principal or 
their principal’s insured. 

5. Company lay adjusters may not in 
any sense undertake to advise a claimant 
concerning his rights. 


As previously pointed out supervision over 
salaried lay adjusters is now more effective 
than is supervision over lawyers. It would be 
even more effective if each state should adopt 
a license law for adjusters. A law which 
would require renewal of an adjuster’s license 
annually and which would permit revocation 
for cause would effectively guard the public 
against any possible irregularity of conduct 
on the part of the adjuster. 

It has also been pointed out that however 
artfully the selfish interests of a well-organized 
minority of a bar association may be dis- 
guised as concern for the public interest, the 
fact remains that altruism stops at the point 
at which protection of the public interest is 
accomplished. The solution here suggested 
is one which will protect the public interest 
most effectively and one which should be sup- 
ported by all of us who believe that the legal 
profession must not place its selfish interests 
foremost. 


What Is Best For the Legal Profession 


Articulate minorities of certain bar associa- 
tions either do not see or, seeing, ignore the 
irreparable damage which must result to the 
profession through continuance of the drives 
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which are in process against the salaried em. 
ployees of corporations with respect to roy. 
tine business functions. The vast majority 
of lawyers who familiarize themselves wi 
current activities and trends will counsel , 
saner program. 

The American Bar Association has already 
taken action looking toward an amicable anj 
reasonable solution. There can and must be 
found in each state, county and city bar a. 
sociation, lawyers with foresight and with suf. 
ficient interest in the future of the profession 
to spend of their time and energy in curbing 
the ill-considered programs of the minority 
blocs and in formulating and pressing a fair, 
constructive and forward-looking plan. The 
“musts” and “must nots” of such a pla 
should include the following: 


1. Our profession must not be degraded 
to the level of a trade. 

2. The bar must not be invaded by 
thousands of young lawyers admitted to 
practice solely to adjust claims and perform 
clerical functions of business. 

3. The bar’s efforts of years to create a 
better understanding of the profession by 
the public must not be undone by ill-con- 
sidered activities of minority blocs. 

4. The lawyer’s license, which is pr- 
marily to protect the public against the 
unqualified, must not be tortured into a 
means of creating and extending a monopoly 
for the bar, contrary to the interests of the 
public. 

5. Action must not be permitted whic 
will inevitably lead to legislation narrow- 
ing the scope of the bar’s prerogatives and 
broadening the prerogatives of lay com- 
petitors. 

6. It must be recognized that the sal- 
vation of the legal profession cannot be at- 
tained by legislation or by judicially im- 
posed monopoly. 

7. We must meet lay competition 
through a better, faster, cheaper service 
than we have ever rendered and through 
adoption of a plan to bring together the 
person who needs a lawyer’s services and 
a lawyer qualified to provide the precis 
service required. 

8. We must recognize that everything 
except our professional ideas and methods 
has changed and is constantly changing: 
that we and not the world are out of step 

9. We must subordinate our selfish it 
terests to the interest of the public. 

10. We must cease chasing devils. 
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Recent Developments in Federal Decisions Affecting 
the Insurance Practitioner 


By Wivsur E. BENoy 
Columbus, Ohio 


N the words of the parable: 

“He is like a man which built an house, 
and digged deep, and laid the foundation on 
a rock; and when the flood arose, the stream 
beat vehemently upon that house, and could 
not shake it; for it was founded upon a rock. 

“But he that heareth, and doeth not, is like 
aman that without a foundation built a house 
upon the earth; against which the stream did 
beat vehemently, and immediately it fell; and 
the ruin of that house was great.” 

It must now seem that the parable need be 
modified, for even though the foundation was 
“digged deep” and “laid on a rock,” the flood 
suddenly arose and, without warning, beat 
vehemently upon that house “and immediately 
it fell; and the ruin of that house was great.” 

Erie Railroad Company v. Tompkins was 
argued before the Supreme Court January 31, 
1938, and decided April 25, 1938." This case 
specificially overruled Swift v. Tyson,’ de- 
cided in 1842, in which case the court, Mr. 
Justice Story delivering the opinion, refused 
to apply the law of the state of New York. 
That case involved liability upon a bill of ex- 
change. The court held that it was not “ob- 
ligatory upon this court, if it differs from 
the principles established in the general com- 
mercial law” to apply the law of New York." 

The origin, however, of the beginning of 
the “foundation” which has just been over- 
turned, rests in the judiciary act of 1789, and 
the first bricks in that foundation were laid 
as early as 1812, and in 1818, in a case in- 
volving the application of equitable prin- 
ciples, where relief would have been denied 
under the state law. In that case the court 
applied remedies “not according to the pract- 
ice of state courts, but according to the prin- 
ciples of common law and equity, as distin- 
guished and defined in that country from 


‘Luke 7: 48, 49. 
Sha Opinions, Vol: 82, §15, p. 787, 114 A. L. 
“16 Pet. 1. 
“16 Pet. 18. 
VU. S. v. Wonson, 1 Gall. 5, 20, followed in Slocum 
v. New York Life Ins. Co., 228 U. S., 364. 


which we derive our knowledge of those prin- 
ciples.’”” 

Already much learning has been devoted to 
this unusual reversal by the Supreme Court 
of the United States.’ Our problem is to de- 
velop, at least in some small degree, how that 
decision will affect the insurance practitioner. 
In order, however, to properly develop that 
question, it is necessary to further consider 
exactly what the court did hold, not only in 
that decision but in decisions subsequently 
announced at the last recent term of that 
court. 

Erie Rd. Co. v. Tompkins involved an ac- 
tion in which Tompkins, a citizen of Pennsyl- 
vania, was injured by a projection from a 
passing freight car while he was walking on 
a commonly used beaten footpath along the 
railroad’s right-of-way at a small town in 
that commonwealth. Tompkins claimed to 
occupy the position of a licensee. Suit was 
brought in the federal court in the southern 
district of New York, the state in which the 
company was incorporated. Counsel for the 
railroad company contended that the Pennsyl- 
vania law was applicable; and that under that 
law the company owed him no greater duty 
than it owed to a trespasser; and that he was 
a trespasser, not entitled to recover in the ab- 
sence of wanton or wilful misconduct. ‘Tomp- 
kins denied that such was the law of Pennsyl- 
vania and contended that, since there was no 
statute of the commonwealth of Pennsylvania 
on the subject, the railroad’s duty and liability 
was to be determined in the federal court, 
where suit was brought, as a matter of “gen- 
eral law.” The trial court submitted the 
case to the jury on the plaintiff’s theory, and 
the jury brought in a verdict of $30,000; it 
was affirmed by the Circuit Court of Appeals; 
writ of certiorari was granted by the Supreme 
Court, with the result above indicated. It 


*Robinson v. Campbell, 3 Wheaton, 212, 223. 

*See article by Albert J. Schweppe of Seattle Bar, 
American Bar Association Journal §XXIV, No. 6, 
page 421, for June, 1938, and speech of Solicitor 
General Robert H. Jackson, before the American Bar 
Association at Cleveland, American Bar Association 
Journal, Vol. XXIV, No. 8, p. 609. 
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may be interestingly observed that counsel in 
the briefs in that case made no claim that 
Swift v. Tyson should be overruled. 


Asserted Grounds of Reversal 


Two matters determined by the court in 
overturning the doctrine of Swift v. Tyson, 
with full respect to the eminence of the court, 
and of former members of the court making 
similar declarations in previous dissenting 
opinions, challenge attention at the threshold. 

First: The declaration “that in applying 
the doctrine this court and the lower courts 
have invaded rights which are, in our opinion, 
reserved by the Constitution to the several 
states.” The opinion refers to the previous 
dissenting opinions of the late Justice Holmes 
in which that eminent jurist said: “* * * in 
my opinion the prevailing doctrine has been 
accepted upon a subtle fallacy that never has 
been analyzed. If I am right, the policy has 
resulted in an unconstitutional assumption of 
powers by the courts of the United States 
which no lapse of time or respectable array 
of opinion should make us hesitate to correct.” 

Second: In enunciating that: “There is 
no federal general common law. Congress 
has no power to declare substantive rules of 
common law applicable in a state whether 
they be local in their nature, or general; be 
they commercial law or a part of the law of 
torts.” 


Stare Decisis 


A third matter, not expressed in the opinion, 
demanding respectful attention is the absence 
of discussion of the doctrine of “stare decisis.” 
If after more than 96 years of practice in 
which the federal courts, without hesitation, 
have applied the doctrines originating in 
Swift v. Tyson, and no reason was pressing 
for such reversal,’* then we submit the cur- 


°Op. p. 793. 

*Black and White Taxicab & Transfer Co. v. Brown 
and Yellow Taxicab Trans. Co., 276 U. S., 532; 72 
Law Ed., 687. 

“aSenate Bill 96 introduced at the first session of 
the 71st Congress in 1929, and Senate Bill 4333, in- 
troduced at the first session of the 70th Congress 
in 1928, both bills by Senator Walsh of Montana, 
providing that “the decisions of the highest court of 
a State shall govern the courts of the United States 
in the ascertainment of the common law or general 
jurisprudence of such State” failed of passage; and 
Senate Bill 939, introduced at the first session of the 
72nd Congress in 1932, which purported to take away 
from the Federal Courts jurisdiction in litigation “be- 
tween citizens of different States” also failed of pass- 
age. See the report of the Committee of the Judi- 
ciary of the Senate, Report No. 530, entitled “Limit- 
ing the Jurisdiction of the District Courts of the 
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rent of past legal thought would have calle 
for the situation to remain as it had stoog 
Congress has failed, in several instances, jy 
take legislative action because of alleged eyik 
arising from such interpretations. Just why 
we submit, should the Supreme Court, in ¢. 
tire disregard of the rule of “stare decisis” 
reverse itself after so long a period and insiy 
upon the application of judicial determin;. 
tions of the various states in the courts of the 
United States, where such courts presumably 
are as capable of passing on such matters, as 
are the state courts. 


Subsequent Decisions 


We pass to the application of this decision 
in later pronouncements of the Supreme Court 
already reported. The case of Rosenthal », 
New Life Ins. Co." decided May 16, 1938 
was an action brought in the United State 
District Court for the Eastern District of Mis- 
souri, to cancel reinstatements on an insur- 
ance policy on the ground of fraudulent pro. 
curement. The contracts were executed and 
delivered in Missouri and held controlled by 
“general law.” The policyholder contended 
for the application of the Missouri law and 
the Supreme Court, without arguments on the 
merits, granted the writ of certiorari and te. 
versed the judgment, and remanded it for the 
application of the Missouri law. 

Again in Hudson v. Moonier,” involving a 
tort action, and specifically the duty of an 
owner to maintain a truck in reasonably safe 
condition, the district court treated the ques- 
tion of liability of the lessors as one of ger- 
eral law. Writ of certiorari was granted, the 
judgment reversed, without argument, and 
the cause remanded in order that the district 
court might apply the law of Missouri, where 
the injury occurred. 

Again in New York Life Ins. Co. v. Jack- 
son,” suit was brought in the District Court 
of the United States for the Southern District 
of Illinois, on a policy of insurance issued in 
Missouri. The questions involved the con- 
struction of a permanent disability claus 
where the assured claimed to have become 
permanently disabled before the expiration 
of the period of grace, and the semi-annual 
premium had not been paid until after the 


“58 C. J., 1318; 14 Am. Jur. Courts, p. 283. 

"Law Ed. Advance Opinions, Vol. 82, §17, p. 933. 
“Law Ed. Advance Opinions, Vol. 82, §17, p. 986 
“Law Ed. Advance Opinions, Vol. 82, §17, p. 934. 





United States.” While the Committee reported 
favorably and recommended passage, the bill did not 
become a law. 
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apiration of the grace period. The court 
ain granted certiorari, and, without argu- 
nent, reversed the judgment of the Circuit 
Court of Appeals and remanded the same, with 
instructions that “a decision should have been 
made according to the applicable principles 
of the state law which governed the inter- 
pretation of the policy.” 

We thus have a determination to date by 
the Supreme Court that, not only in cases 
involving tort, but in cases involving equity 
and contract, the applicable state decisions 
shall be applied. It will be thus apparent 
that we are building anew; not only the super- 
structure but the foundation, and no matter 
how strongly the structure was built, the 
floods have descended and destroyed not only 
the foundation but the superstructure as 
well. We shall be litigating, at the expense 
of our clients, to determine anew questions of 
policy and of law. A little analysis will bring 
forth a few of the apparent difficulties, but 
no foresight, we submit, can determine many 
of them at the present moment. 


Where State Law Not Definitely Established 


Where, of course, we have an applicable 
constitutional provision of the state, or a state 
statute, directly applying, there can be little 
difficulty; and where we have a direct un- 
equivocable decision, by the court of last re- 
sort of any particular state, the federal district 
court should have little difficulty in applying 
such applicable state decision;“ but the “rub” 
comes where we have equivocation among 
the lower courts of our various states, or 
where, as stated by Justice Story,” we have 
a situation which meets his statement in that 
case, viz., “* * * so that, to say the least of 
it, it admits of serious doubt, whether any 
doctrine upon this question can, at the present 
time, be treated as finally established;” or 
where, as many a lawyer has found, we have 
no applicable decisions whatsoever from a 
state court of respectable authority. Where, 
as in Ohio, we have eighty-eight Courts of 
Common Pleas of general jurisdiction; nine 
Courts of Appeals, each final in its jurisdic- 
lion, except for a motion to certify” to our 
court of last resort; and where we often find 
the Court of Appeals, either at variance with 
tach other, or giving no definite pronounce- 
ments upon the question involved, will the 
district court resolve itself into a searcher for 


“Annotation, 97, A. L. R., 515. 
“Swift v. Tyson, 16 Pet., 17. 
Practice similar to a writ of certiorari. 
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which of the conflicting decisions it will fol- 
low? But, according to the pronouncement 
of the Supreme Court, it is an unconstitutional 
prerogative for the federal courts to think for 
themselves in such a case. Shall then, such 
federal court adjourn or delay its pronouncia- 
mento until a state court has given a satisfac- 
tory pronouncement of the law applicable to 
the question involved? 

The Supreme Court itself has suggested 
that" “a single decision of the highest court 
of state * * * is not conclusive evidence of the 
law of the state, in a case in a court of the 
United States, * * * between other parties, 
or even between the same parties or their 
privies, unless presented under such circum- 
stances as to be an added adjudication of 
their rights.” 

And we have been taught by the Supreme 
Court that only the decision of the “highest 
judicial tribunal of the state is binding.” 

We quote from the Supreme Court in a de- 
cision” as follows: 


“Although it is the practice of this court 
to follow the latest settled adjudications 
of the state courts giving constructions to 
the laws and constitutions of their own 
states, it will not necessarily follow de- 
cisions which may prove but oscillations in 
the course of such judicial settlement. Nor 
will it follow any adjudication to such an 
extent as to make a sacrifice of truth, 
justice, and law.” 


Where, as in Ohio, we have frequent re- 
versals with changes, of personnel, what law 
will the federal court follow? And I assume 
that each member of this association could 
add illustrations from your own several states. 


Federal Common Law 


Trouble may lie in the determination that 
there is no “Federal Common Law.” 

What is the common law today? 

If we were back to the time of the landing 
of the Pilgrims on Plymouth Rock, we should 
have to look to the English definition. As 
said in Blackstone:” 


“The authority of these maxims (and 
rules of the common law) rests entirely up- 


“Barber v. Ry. Co., 166 U. S., 83. 

*Leffingwell v. Warren, 67 U. S., 599; 14 Am. Jur. 
Courts, p. 312. 

“Gelpcke v. City of Dubuque, 68 U. S., 175. 

1 Blackstone Commentaries, pp. 67-73; 12 C. J., 
177. 
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on general reception and usage; and the 
only method of proving, that this or that 
maxim is a rule of the common law, is by 
showing that it hath been always the cus- 
tom to observe it.” As said by a court 
of later origin: 

“The common law of England may be 
said to consist of a collection of principles 
found in the opinions of sages, or deduced 
from universal and immemorial usage, and 
receiving progressively the sanction of the 
courts.” 


The Supreme Court, itself has on prior oc- 
casions discussed the subject,” and said: 


“There is no body of federal common 
law separate and distinct from the common 
law existing in the several states in the 
sense that there is a body of statute law en- 
acted by congress separate and distinct 
from the body of statute law enacted by the 
several states. But it is an entirely differ- 
ent thing to hold that there is no common 
law in force generally throughout the 
United States, and that the countless multi- 
tude of interstate commercial transactions 
are subject to no rules and burdened by no 
restrictions other than those expressed in 
the statutes of congress. 

“What is the common law? According 
to Kent: ‘The common law includes those 
principles, usages and rules of action ap- 
plicable to the government and security of 
person and property, which do not rest for 
their authority upon any express and pos- 
itive declaration of the will of the legisla- 
ture.’ 1 Kent, 471. * * * 

“In Black’s Law Dictionary, page 232, it 
is thus defined: ‘As distinguished from 
law created by the enactment of legislatures, 
the common law comprises the body of those 
principles and rules of action relating to 
the government and security of persons and 
property, which derive their authority solely 
from usages and customs of immemorial 
antiquity, or from the judgments and de- 
crees of the courts recognizing, affirming 
and enforcing such usages and customs; 
and, in this sense, particularly the ancient 
unwritten law of England.” 


When we progress to the Constitution, we 
find several references therein to both com- 
mon law and equity. It provides: 


"Lux v. Haggin, 69 Cal., 255, 385; 12 C. J., 177. 

“Western Union Telegraph Co. v. Call Publishing 
Co., 181 U. S., 92; see also Kansas v. Colorado, 206 
U. S., 46, 1907. 


“The judicial powers shall extend to qj 
cases, in law and equity arising under thi, 
Constitution, the laws of the United Stat« 
and treaties made.* 

“In suits at common law, where th 
value in controversy shall exceed $20.0 
the right of trial by jury shall be preserved 
and no fact tried by a jury shall be othe. 
wise reexamined in any court of the Unite 
States, than according to the rules of th 
common law.’™ 


It must be conceded that the term “cop. 
mon law” as used in the constitutional pro 
vision had its origin in the common law oj 
England and it was undoubtedly intended by 
the terms of the Constitution that the com- 
mon law of England as perfected to that time, 
should be applied in all the law cases pending 
in the United States courts.” It therefore 
seems to be a mere quibble of words on the 
question of whether or not there is any 
“Federal common law” still existing. We 
may ask, what has become of the common 
law since the adoption of the Constitution, 
and up to the present time? It may bk 
taken as granted that when we refer at the 
present date to the common law, we mean to 
refer to the common law of England as it 
existed at the time of the adoption of the 
Constitution, supplemented by the judicial 
decisions of the particular jurisdictions of 
which we happen to be speaking. In the 
main, it is the thinking of lawyers who have 
added their bit to the construction of the 
common law as judges are none but lawyers 
glorified by election or appointment to the 
bench. The lawyer, in the main, express 
his sentiments in briefs, which are sometime 
read by courts. They are adopted or refused 
by the judge in his judicial discussion, usin 
as his foundation the precedent of former 
days, many of which may have originated in 
the English common law, but most of which 
are of recent origin. As aptly expressed by 
a justice of old: 


“The common law is ‘not the product of 
the wisdom of some one man, or society ol 
men, in any one age, but of the wisdom, 
counsel, experience, and observation 1 
many ages of wise and observing men. *** 
Where the subject of any law is single, the 


*Article III, Sec. 2. 

*Amendments, Art. VII. 

*12 C. J., 178, note 27; 11 Am. Jur., Commo 
Law, p. 153. 
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prudence of one age may go far at one essay 
to provide a fit law; and yet, even in the 
wisest provisions of that kind, experience 
shows us that new and unthought-of emer- 
gencies often happen that necessarily re- 
quire new supplements, abatements, or ex- 
planations. But the body of laws that con- 
cern the common justice applicable to a 
creat kingdom is vast and comprehensive, 
consists of infinite particulars, and must 
meet with various emergencies, and there- 
fore requires much time and much ex- 
perience, as well as much wisdom and 
prudence, successively to discover defects 
and inconveniences, and to apply apt sup- 
plements and remedies for them; and such 
are the common laws of England, namely, 
the productions of much wisdom, time and 
experience.’ ”” 


However, the declaration that there is no 
“Federal Common Law” is not new, as such 
subject has had discussion in various of the 
jederal courts heretofore,” and we should not 
give it much prominence in this discussion, 
except for the fact that we must recognize the 
necessity of the federal courts coming to a 
conclusion as to what the common law is. 
Where there is no announced decision of the 
proper court of a state in which the federal 
court may be sitting, the federal courts must 
apply the law as they ascertain it, be that 
process constitutional or unconstitutional. 
Whether we call it the application of the 
“Federal Common Law,” or the application 
of the “common law of the state,” it is going 
tobe necessary for such federal court to come 
to a conclusion as to what the common law 
to be applied is, and apply it, as it has done 
in the past. As said by Judge Parker,” in 
an automobile negligence case: 


“* * * in applying the common law, the 
federal courts must decide what the law is 
in the light of the rule that decisions are 
mere evidence of the law and not the law 
itself.”” 


And the same may be said with reference 
0 the equity procedure in the federal court, 
giving, of course, due recognition to the 

“Sir Matthew Hale in Preface to Rolle Abr. To 
‘ame ellect, Beall v. Fox, 4 Ga. 403, 727; 12 C. J., 


Nema 11 Am. Jur. Common Law, p. 158; 
he . 196, 
nase wlett v. Schadel, 68 Fed. 2d, 502, 91 A. L. R., 
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modification of the rules of civil procedure. 
It would seem that the new declaration has 
been well timed to concur with the enforce- 
ment of the new “Rules of Civil Procedure.” 


Changes Resulting from the New Doctrine 
We now turn to specific changes which the 
new doctrine will force upon the bar, and 
which changes may be seen with some ac- 
curacy. Turning first to actions on contracts. 


Life Insurance 

Dealing first with life insurance contracts, 
there are, at the threshold, questions arising 
out of the construction of total and permanent 
disability benefit contracts, and riders, at- 
tached to the ordinary life policy. We know 
the inclination of the state courts to liberalize 
the interpretation of these contracts and in 
fact, a tendency to ignore the very stringent 
contract provisions contained in them. Since 
many of such actions do not involve the juris- 
dictional amount for removal to the federal 
court, we are reliably informed that many of 
the companies have ceased to write certain 
forms of these contracts, which forms are re- 
stricted in their nature, and call for a low rate 
of premium, in order to provide a fund for 
the social security of the contracting party in 
the event of actual total and permanent dis- 
ability. The state courts, as a rule, in de- 
fining the term “total disability,” even though 
particularly defined in the policy, have been 
inclined to express it as “a relative term,” and 
holding that it must “be given a rational and 
practical construction.”” The federal courts, 
as a rule, have regarded them as mutual con- 
tracts and enforced them as written. 

With respect to the subject of suicide, in 
connection with life policies, where the evi- 
dence has failed to be convincing as to 
whether or not the deceased has taken life 
by his own act, the state courts have been 
submitting to the jury the question of whether 
or not the deceased did come to his death by 
reason of accidental or natural means, on the 
strength of the presumption that one does not 
take his own life. Such cases are numerous 
and need not be cited. However, the Su- 
preme Court, in the recent case of New York 
Life Ins. Co. v. Gamer, Executrix, decided 
January 13, 1938,” very correctly took the 
position that such charges were erroneous “as 
giving weight as evidence to a presumption 
which prevails only in the absence of evi- 


“Prudential Ins. Co. v. South, 98 A. L. R., 781, 
and Annotation, page 798. 
“Law Ed. Advance Opinions, Vol. 82, 480. 
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dence.” In that case a double indemnity pro- 
vision provided that the double indemnity 


should be payable in event “the death of the 
insured resulted directly and independently 
of all other causes from bodily injury effected 
solely through external, violent and accidental 
means,” and specifically provided that double 
indemnity should not be payable if death re- 
sulted from self destruction. This decision 
was favorable to the life insurance interests, 
but the question now arises, “Is the decision 
now junked?” The new rules of civil pro- 
cedure provide “all evidence shall be admitted 
which is admissible under the statutes of the 
United States, or under the rules of evidence 
heretofore applied in the courts of the United 
States on the hearings of suits in equity, or 
under the rules of evidence applied in the 
courts of general jurisdiction of the state in 
which the United States court is held.” 
The case involved a decision on the quantum 
of evidence produced. It may now be noted 
that Mr. Justice Black dissented, holding that 
the law as announced in the Supreme Court 
of Montana, being contrary to that of the 
holding of the Supreme Court, should have 
been applied in the determination of that case. 

With reference to the application of the 
Federal Declaratory Judgment Act to insur- 
ance contracts, a decided advance was an- 
nounced by the Supreme Court in the recent 
case of Aetna Life Ins. Co. v. Haworth.” We 
would assume that the Supreme Court still 
intends to enforce the Federal Declaratory 
Judgment Act in the United States courts as 
an act of congress, and we assume that the 
remedial sections of the act will not be limited 
by any decision of the state courts, but do 
call attention to the necessity of the federal 
court to now apply the state law as to the 
validity and construction of contracts.** At- 
























































"Rule 43 (a). 

300 U. S., 227, 81 L. Ed., 617. 

“aSo, in Ostroff v. New York Life Ins. Co., de- 
cision by the Southern District of California rendered 
June 17, 1938, in a declaratory judgment action com- 
menced in the state court and removed to the Federal 
Court, involving the issue of total and permanent 
disability, the court held, applying the Tompkins 
decision, that the interpretation of the contract must 
be governed by the State Law; thus under the Cali- 
fornia law the action was not maintainable; but that 
since the California law held that a contract must 
be interpreted according to the law and usage of the 
place where it was to be performed, the court ap- 
plied the law of the State of New York on the theory 
that New York was the state of the place of per- 
formance, further holding that, under the New York 
law, the insurer might contest the policy upon the 
ground of fraud. 


tention may also be called to the attitude of n th 
the state courts in endeavoring to unduly Jimi, cision W 
the application of the State Declaratory Judg. fi p"Y sh 
ment Act in their application, not only with (with the 
respect to insurance, but to other matters, ax Move" the 
illustrated in the recent address of Professor jm ninety-S 
Borchard before the Insurance Section of the 
American Bar Association at Cleveland” 


Fire Insurance oo 
The difference between construction oj ireedom 
federal and state courts in fire insurance con. which th 
tracts, and particularly the construction off yails, su 
warranties and conditions therein obtained, is The S 
probably more marked than any other branch :hat the 
of the insurance practice. A pardonable ref-Miizence | 
erence to Ohio cases may quickly illustrate lM doctrine 
the extent to which the future practice in fed-Byail in 
eral courts will be affected by the change of ff jederal c 
attitude of the Supreme Court. The Supreme MM jizence” 
Court of Ohio has long since held™ that a fire these di 
insurance company whose agent writes aMf\w, und 
policy, knowing when it is written that a con-[Btins, the 
dition of the contract is broken, waives such position 
provision or condition of the policy. In thefMrrines in 
particular case referred to the building was ire sittin 
constructed on ground not owned by the as-Moccurred 
sured in fee simple, which was a violation off found, b 
the terms of the policy. The case was sub-Mithe situa 
sequently reaffirmed and followed, as late asMMtioner in 
1927.” At a subsequent date, in 1931, casesfMing in o1 
involving similar questions were filed in thefMmay, in 
Ohio courts and removed to the federal court the case 
because of diversity of citizenship. ThefMstate cou 
federal district court refused to follow thefM thereto. 
Ohio Supreme Court’s decision and rendered 
judgment in favor of the companies, ané 
these cases found their way to the Supreme 
Court of ‘the United States.” The court in 
that case says: 


It is 
Rules of 
that the 
the Unit 
whether 
equity, 

special | 
abolishec 
known a 


“For the reasons given, it is clear that 
the petitioners did not waive the condition 
against incumbrance nor consent to the 
giving of the chattel mortgage, and tha! 
there was nothing in the situation whid 
deprived them of their defense based upoif «s,.. .). 
that condition.” td), 575 


"See authorities therein cited and in the case of U 
S. F. & G. Co. v. Savoy Grill, 51 O. A., 504, case be 
ing decided by the Summit County Court of Appedi 
in 1936. m, 

“Foster v. Scottish Union and National Ins. Co Miller 
of Edinburgh, 101 O. S., 180; 127 N. E. 865. $207. a 

*Hartford Fire Ins. Co. v. Glass, 117 O. S., 14 Weckle 
158 N. E., 93. rg 

“Sun Insurance Office and Other Companies ¥ Rule 2 
Scott, 284 U.S., 177; 76 Law Ed., 229. . 
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On the basis of the Tompkins case that de- 
sion was wrongfully rendered and the com- 
pany should have been held liable, and so 
with the thousands of cases that have gone 
wer the dam since Swift v. Tyson was decided 
ninety-six years ago.” 


Tort Actions 
The decision will have a reverse effect upon 
sme actions pending in the federal courts in 
those states in which the plaintiff must prove 
jeedom from contributory negligence, and in 


which the doctrine of imputed negligence pre- . 


vails, such as in Michigan.” 

The Supreme Court has taken the position 
that the burden of proof of contributory neg- 
lence is upon the defendant and that the 
doctrine of imputed negligence does not pre- 
vail in the federal court.” In Virginia the 
jederal courts refused to follow the “gross neg- 
ligence” rule involving guest liability.” Since 
these doctrines are part of the substantive 
law, under the doctrine of Ry. Co. v. Tomp- 
tins, the federal court must now abandon the 
position heretofore held, and apply these doc- 
trines in the various states in which the courts 
are sitting, or in which the accident may have 
ocurred. Many other examples may be 
found, but this will be sufficient to illustrate 
the situation which will confront the practi- 
tioner in the defense of negligence cases aris- 
ing in or removed to the federal court; and 
may, in great part, determine whether or not 
the case will be instituted in the federal or 
state courts or be removed from the state court 
thereto. 


Procedure 

It is not our purpose to discuss the new 
Rules of Civil Procedure. It may be observed 
that they apply in all the district courts of 
the United States in suits of a civil nature, 
whether cognizable as cases at law or in 
quity, with exception of certain named 
yecial proceedings." Forms of action are 
abolished and henceforth all suits are to be 
known as a “civil action.” These rules ap- 
“See also Hartford Fire Ins. Co. v. Nance, 12 Fed. 
2d), 575; 6 C. C. A.; Norwich Union Indemnity 
Lo. v. Kobacker & Son Co., 31 Fed. (2d), 411, 6 C. 
(.A. See further discussion of Federal cases refus- 
ing to follow the Ohio rule, Benoy’s Ohio Insurance 
nd Negligence Law, §328 and 481, et seq. 

“Jamieson and Brown, Michigan Automobile Law, 
3; Grand Trunk, etc., v. Collins, 65 Fed. (2d), 875. 
Miller Admr., v. Union Pacific Rd. Co., 290 U. 
‘, 227; 78 Law Ed., 285. * 

“Weekley v. Thomas, 63 Fed. (2d), 988. 

“Rule 1. 

“Rule 2. 
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ply, not only to all actions brought on and 
after September 1, 1938, but to all actions 
then pending.” 

Attention may be called to the fact that 
under the act giving authority to the Supreme 
Court of the United States to promulgate the 
rules,“ it was there expressly provided that 
“Said rules shall neither abridge, enlarge, nor 
modify the substantative rights of any 
litigant.” 


Reasons for Abandoning Swift v. Tyson 

It is obvious from the foregoing discussion 
that, in great measure two systems of judicial 
determination have grown up, one adminis- 
tered by the state courts, and the other ad- 
ministered by the federal courts. While 
recognizing the obligation to applicable state 
statutes, the federal courts, in applying the 
great bulk of the so-called “general law,” 
have, most naturally, felt perfectly competent 
to decide such matters for themselves.” Nat- 
urally with our growing system of jurispru- 
dence, many questions have come to the court 
for decision which were never dreamed of 
under the old English common law. An ex- 
tension of its principles to cover the new de- 
mand was quite necessary, and still is. With 
the tremendous strides forward in the busi- 
ness world, and the finding of new methods 
and ways of doing business, it is necessary 
to extend the law to meet the needs of such 
business, whether that necessity appears in 
the state or the federal courts. We appre- 
hend, even though it may be termed “uncon- 
stitutional,” that the federal courts will, in 
the future, determine and apply that so-called 
common law to such existing conditions, and 
whether it be termed state common law or 
federal common law is a mere play upon 
terms.“* Therein we now have an unchart- 
ered sea and the conflict will begin anew be- 
tween the state and the federal courts in the 
ascertainment and application of those prin- 
ciples to the new legal complications arising 
from new business relations. 


“Rule 86. 

“Act of June 19, 1934, Ch. 651. 

“14 Am. Jur. Courts, p. 305. 

“aSo in American National Insurance Company 
v. Belch, decided by the Circuit Court of Appeals 
for the 4th Circuit, (Virginia), June 15, 1938 the 
Court, applying the doctrine of the Tompkins case, 
searched the statutory and case law announced by 
the “highest court” of the State of Virginia, but found 
no statute or decision bearing upon the question in- 
volved; and therefore followed the prior decision 
of the Supreme Court in Landress v. Phoenix Mut. 
Life Ins. Co., 291 U. S., 491. 
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The Lawyers’ Law Library 

We may now turn some attention to the law 
library of the lawyer, particularly that por- 
tion of the library devoted to the United 
States and federal reports. So far as pro- 
cedure is concerned, such procedure is now 
prescribed by the new Rules of Civil Pro- 
cedure. Many of the rules are a departure 
from the old procedure and follow more close- 
ly with much improvement, that procedure 
which has been in force and effect in the 
code states for many years. It may be 
doubted that such decisions will be extensively 
cited in the future, as the rules seem to be 
complete, specific and simple; and some are 
entirely new to the federal practice. 

As to substantive law in actions not con- 
trolled by Federal law, we may as well mark 
our United States and Federal decisions hence- 
forward as B. T. and A. T., “Before Tomp- 
kins” and “After Tompkins.” Before Tomp- 
kins we had a Federal Court rule in the 
Southern District of Ohio providing as follows: 


“The court prefers to have counsel rely 
upon cases decided by the Circuit Court of 
Appeals for the Sixth Circuit, and/or the 
Supreme Court of the United States, when- 
ever possible.” 


That rule has already been amended by the 
decision of the Supreme Court. Some text 
books, mostly all of them, may need some 
decided revision. I know of no case which 
rendered so many authorities absolutely use- 
less as this epochal decision. 


Future Decisions of Federal Courts as 
Authorities 
Judge Parker of the Fourth Circuit well 
said:“ 


“Tn the class of cases where the principles 
of the common law are being applied to 
new situations, the application will be 
more nearly in accord with the spirit of the 
common law, when made by a system of 
courts having jurisdiction over a wide ter- 
ritory and subject to the supervisory power 
of a central tribunal where conflicting opin- 
ions may be reconciled and unsound views 
eliminated, than when made by forty-eight 
local tribunals which are not subject to re- 
view and by which temporary and local 
conditions may be given undue weight. If 
the rule of Swift v. Tyson is adhered to in 


“Hewlett v. Schadel, 66 Fed. (2d), 502; 91 A. L. 
R., 743, decided 1934. 
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such cases, the law will have the uniform 
development so greatly to be desired, an 
local departures from that developmey 
will be but transitory incidents. If it 5 
not followed, local decisions will mak 
anything like a uniform and orderly & 
velopment of the law a matter of extrem 
difficulty.” 


Let us now give attention to the authoritig 
we may expect from the federal courts in th 
future. There can be no uniformity in th 
decision of the Circuit Courts of Appeal, 
For example, a case on imputed negligence 
arises in Michigan with a decision on the ap 
plication of that doctrine in that state. 4 
the same time a decision is announced by the 
same court in a case arising in Ohio, in which 
a contrary doctrine is announced. In othe 
words, all the federal courts can do under the 
Tompkins case is to search for and apply the 
decisions of the courts of the state in whid 
the action arose without regard to their ip 
dependent judgment, and without regard to 
whether or not they are consistent with the 
pronouncement of the same courts in cass 
arising out of different states within thei 
same territorial jurisdiction. As said by Mr. 
Justice Reea:“ 


“The parties in the federal court must 
now search for and apply the entire body of 
substantive law governing an identical ac- 
tion in the state courts. Hitherto, even in 
what were termed matters of ‘general’ lay, 
counsel had to investigate the enactment 
of the state legislature. Now they mus 
merely broaden their inquiry to include th 
decisions of the state courts, just as the 
would in a case tried in the state court, 
and just as they have always done in a 
tions brought in the federal court involving 
what were known as matters of ‘local’ law.’ 


We note the emphasis on the word “merely.” 

And what, Mr. Justice Reed, will we d 
when we find that there are no decisions 0 
the state courts on the question involved? 
Perhaps, on such questions, we may yet find 
some minimum use of our United States ani 
Federal Reports, and the texts and digest 
based upon them. 

We predict, in the future, there will be# 
many abuses arise in the application of t 
doctrine of the Tompkins case as have aris! 


“Ruhlin v. New York Life Ins. Co., 82 Law Ei, 
Advance Opinions, pp. 823, 826. 
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in the application of the doctrines of Swift 
» Tyson. The federal court, and even the 
Supreme Court, will not be satisfied with 
merely acting as an umpire applying state law, 
particularly where it finds the state law in 
confusion, or where, as in many instances 
which might be cited, the state courts have 
vacillated from one position to the other as 
best fitted the changed personnel of the court 
at the time of the last pronouncement.” 

It is not beyond the realm of possibilities 
that the court may, in the future, as in the 
past,” deliver itself again: 


“Tt cannot be expected that this court 
will follow every such oscillation, from 
whatever cause arising, that may possibly 
occur. The earlier decisions, we think, are 
sustained by reason and authority. They 
are in harmony with the adjudications of 
sixteen states of the Union. Many of the 
cases in the other states are marked by the 
profoundest legal ability. 

“The late case in Iowa, and two other 
cases Of a kindred character in another 
state, also overruling earlier adjudications, 
stand out, as far as we are advised, in un- 
enviable solitude and notoriety.” 


The Supreme Court of the United States, 
as presently constituted, appears to have put 
itself in the oscillating, vacillating class, as 
evidenced by its own criticisms. One may 
wonder which will be the next of its decisions 
to fall. The bulwark of safety to the nation 
asa whole depends upon whether or not we 


“See for example, Aldridge v. City of Youngstown, 
106 0. S., 342, 140 N. E., 164; Dowd-Feder, Inc., v. 
Truesdell, 130 O. S., 530, 200 N. E., 762; Werner v. 
Rowley, 129 O. S., 15, 193 N. E., 623. 

“Gelpcke v. City of Dubuque, 68 U. S., 175, 205. 


Report of the General 


HEN the Supreme Court of the United 

States, on November 1, 1869, decided 
in the case of Paul vs. Virginia, 8 Wallace 
357, that insurance is not commerce, it there- 
dy placed the regulation of insurance in the 
hands of the several states, and eliminated 
congressional action thereon. Consequently, 
we now have in the United States, forty-eight 
standards of regulation, each supreme in its 
own domain. In every state of our union 
some form of governing or regulatory power 
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can rely upon the traditions, customs and de- 
cisions of our courts, irrespective of the change 
of political conditions in the nation. We 
have enjoyed that security for years. 

Insurance companies can accommodate 
themselves to the doctrine of the Tompkins 
case. To insurance companies that may 
mean an increase in rates in some instances, 
and additional collections from the general 
public in order to make up the differences 
which are taken from the companies by unjust 
and unwarranted decisions, many of which 
have, in the past, been prevented by removal 
to the federal court, or it may mean absolute 
abandonment of certain sources of social se- 
curity enjoyed heretofore. Whether a com- 
pany is a mutual or a stock company, its in- 
come is created mainly by premiums col- 
lected, and its outgo must be measured by 
losses and expenses. Those funds are trust 
funds. The business of insurance is, in truth 
and in fact, a public trust. Unjust and un- 
warranted judgments in favor of the few 
means taxing that burden on the many. Many 
of our courts, and particularly the elective 
state courts, have persistently and consistently 
refused to recognize that fact, and it is now 
to be regretted that the federal courts are 
turned into mere functionaries to perpetuate 
announcements of state courts which have 
failed to comprehend the extent of social se- 
curity granted by the insurance business and 
the trust character of funds administered by 
insurance companies. 

Under the doctrine of the Tompkins case, 
a uniform insurance code and a uniform codi- 
fication in the various states of the laws and 
decisions relating to negligence would be high- 
ly desirable, but, perhaps, too much to be 
hoped for within the present or next gen- 
eration. 


Legislative Committee 


has been created to control or regulate the 
insurance industry. Many states have en- 
acted some similar or identical laws. In 
other states there is a great divergence. The 
statutes of some states grant broad powers to 
the officials in charge of the regulatory work, 
while others give more specific and limited 
power. 

As was pointed out in German Alliance In- 
surance Co. v. Lewis, 233 U. S. 389, “Regula- 
tions exhibit it to be the conception of the 





Page 62 


law-making bodies of the country, without 
exception, that the business of insurance so 
far affects the public welfare as to invoke and 
require governmental regulations.” 

It also appears, more and more that as the 
industry itself seeks regulation, often in an 
attempt to have uniform laws, invariably the 
result is that additional regulatory ground is 
opened up. 

A national insurance magazine recently re- 
ported, in an editorial, that the president of 
a national insurance brokers association had 
pointed out the danger resulting from insur- 
ance people, whether in the sales organization 
end of the business, or in the administrative 
end, running to the Legislatures or to the State 
Insurance Commissioners, seeking the enact- 
ment of statutes or the making of rules to 
govern the various problems which arise. He 
conceded that those asking governmental aid 
are most sincere in what they are trying to 
do, that is, they desire primarily to stop leaks, 
bring about reforms or cure some evils. How- 
ever, he further points out, that many of the 
grievances could be settled much better within 
the confines of the insurance ranks. When- 
ever insurance problems are taken to the gov- 
ernment, further interferences are invited. 
Public officials to whom appeal is made re- 


spond cheerfully, but are thereby frequently 


inclined to go far beyond the appeal. In- 
surance regulation has gone much farther 
than was originally intended due largely to 
the insurance people, themselves, who un- 
wittingly have encouraged the extension of 
supervisory activities. Really, it is pointed 
out, the less that is asked of the government, 
the better for insurance as a whole. This 
timely editorial and the pertinent observa- 
tions of the executive of the Brokers Associa- 
tion, ring soundly to those members of our 
Association who have been called upon to 
work on the various legislative committees. 

During our experience in this work, the real 
test occurred in 1937 when Congress and the 
Legislatures of forty-three states held their 
regular sessions. More than forty thousand 
(40,000) bills were introduced of which more 
than eight thousand (8,000) in some manner 
affected insurance. To those of you who do 
not recall the report made by our committee 
for 1937, we commend its re-examination and 
careful study. 

During the present year, 1938, Congress 
and the legislatures of nine states, were in 
regular sessions and nine states held special 
legislation sessions. More special sessions 
will be held before the end of the year and 
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several constitutional conventions are nov jp 
session. The usual number of bills was jp, 
troduced in the sessions this year with th 
usual percentage affecting insurance. 

The members of our Association who haj 
the foresight and vision to establish Legis. 
tive Committees builded much more wise) 
than they probably knew. For their keg 
foresight and admirable courage they desery 
an everlasting vote of appreciation from oy 
members, from the insurance industry, ang 
from the public. 

May we again call your special attention 
to what we said in a previous report: “Lay. 
yers recognize their duty to the public, eve, 
though it may transcend their private inter. 
ests and they also recognize that eternal 
vigilance is necessary to prevent the enact. 
ment of unjust and oppressive laws. They 
further recognize that to render the fullest 
measure of service to their clients and to the 
public they must advise in relation to whol. 
some legislation affecting their clients and the 
general public and must oppose unjust and 
oppressive measures.” 

No better illustration of the forcefulness 
of this statement can be found than in th 
wonderful work of the various members of 
our legislative committees in the several 
states. They have been most diligent in 
seeking and following advice in reference to 
proper legislation; they have exercised the 
utmost care in drafting contemplated bills; 
they have quickly reported on pertinent bills 
introduced; they have labored incessantly 
before committees and _ with _ legislators; 
they have assisted in organizing insurance 
groups and worked with them; they have care 
fully briefed doubtful measures. In other 
words, no task has been too severe for them 
to tackle and handle. Such service cannot be 
purchased; it only comes from a willing hand 
and a loyal heart, from one friend to and for 
another. Such service springs solely from 4 
strong desire to help the industry and the 
public. 

That much of the new legislation does not 
always clarify matters intended is evidenced 
by the observation of an eminent jurist who 
once said: “Probably no branch of our la 
has become more involved in diverse decis 
ions and doctrines than the law of insurance. 
Technical statutes have been enacted an 
technical decisions have been rendered, until 
the laws of insurance are in an almost hopeles 
state of confusion throughout the country.” 

In the past the insurance industry and the 
public have been prone to be guided in legis 
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lative matters by organizations of public of- 
ficials and organizations of companies and 
gents. On the one hand, where laws were 
drawn by public officials, it frequently occur- 
red that too much authority was granted and 
naturally burdensome measures resulted. On 
the other hand, when legislation has been 
sponsored by companies or by agents’ asso- 
cations a selfish strain frequently crept in. 
There is but one standard that will justify 
legislation other than purely corrective 
measures and that standard is to keep ever- 


astingly in mind that it is the public which ° 


pays the bills, no matter from what source 
they come. All of our courts continue to hold 
that insurance is impressed with a public use, 
and with that as a guiding principle, the in- 
terests of the public must be constantly kept 
in mind in any contemplated legislative ac- 
tion in relation to insurance. 

Moreover, laws are not always construed 
by our courts according to the intentions of 
the framers of the bills. We have in mind 
an instance in one state where the regulatory 
laws were very general. An ambitious sup- 
eintendent of insurance attempted some 
rather drastic reforms. An injunction suit 
on the part of an insurance company resulted. 
Adecision therein in the Court of last resort, 
contains the following language: “It may 
be inquired whether the superintendent is 
merely an unarmed watchman who can only 
sund an alarm or is an administrator 
clothed with authority to determine the limita- 
tions of power of unsound insurance practices 
and endowed with a full measure of discre- 
tion in executing necessary orders to correct 
abuses.” 

Naturally, as might be expected, such 
anguage encouraged the superintendent to 
attempt to broaden administrative procedure 
0 an extent never dreamed of before. 

It must not be understood from what we 
have heretofore said that the only laws, 
which are proposed, that affect insurance are 
hws which deal with the regulation of the 
insurance business. These are only a very 
‘mall portion. The facts are that insurance 
80 permeates our social and business life that 
ay law which has to do with persons or 
toperty or the regulation or control thereof 
isually in some manner or other, either di- 
rectly or indirectly, affects insurance. The 
lasing and distribution of taxes; the regula- 
‘on and control of commerce; the policing 
and control of streets and highways; the 
‘ansportation matters on both land and 
Water; the Social Security questions and 
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many others, are illustrations which show 
how intimately insurance is connected with 
our entire social and business fabric. To keep 
our members legislative minded means that 
all bills must be watched and considered to 
determine whether they in any manner, 
either directly or indirectly, affect insurance. 

It is our conclusion from our personal ex- 
perience that for an unprejudiced, impartial, 
high-minded organization of lawyers, to 
which these highly controversial matters may 
be referred, no organization anywhere is in 
a better position to, and does, render the fine 
service, both to the industry and to the 
public than does our Association through 
these Legislative Committees. 

There was a time when large sums of 
money were regularly spent for legislative 
lobbying. Unfortunately, all of such old 
practices have not entirely disappeared. But 
the rule now appears to be that honest legis- 
lators seek counsel and advice from those 
who are in a position to know and who think 
clearly and squarely upon these questions and 
who are willing to give counsel and advice 
when asked. Our members are thus frequent- 
ly being called upon for such counsel and ad- 
vice and their advice is being consistently 
followed. Companies and public officials, 
having these insurance questions to determine, 
find, upon consulting our members, that the 
legislators have already councelled with them 
and have been advised. 

Naturally our work has been most effective 
and worthwhile when done ‘and performed by 
the unselfish, industrious, individual members 
of the several committees. We have been in- 
deed fortunate that the few aspiring individ- 
uals, who are of little use to anybody but 
themselves, have not been appointed on our 
legislative committees. Our work will con- 
tinue to be effective as long and just as long 
as selfishness is kept out. 

It has not been an easy task to bring to- 
gether all the contending interests, but we 
point with pardonable pride to the personnel 
of our General Legislative Committee this 
year as made up as it is of the various in- 
surance interests, and to the excellent record. 
Not one single instance can be found where 
our association has been criticized for a posi- 
tion taken on any controversial matter. 

Next year will be another busy one,—more 
bills, thousands of them, affecting the busi- 
ness of insurance, will be introduced. May 
we reiterate what we reported to you a year 
ago: “It will be our task as lawyers and as 
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representatives of the insurance industry, to 
study these bills, to single out the compara- 
tively few that are beneficial, and to support 
them actively. As to the great mass remain- 
ing and which are objectionable to the public 
welfare, we must continue to be vigilant in 
discovering them, sincere and determined in 
our opposition to them, and above all, whole- 
heartedly cooperative with all other insurance 
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groups to the end that bad legislation wy 
merit defeat and good legislation be speedily 
enacted into law.” 

RussELL M. KNEPPER, Chairmgy, 

Grorce W. YANCEY, ’ 

AMBROSE B. KELLy, 

HERVEY J. DRAKE, 

Joun A. LuHN, 

RICHARD B. MONTGOMERY, Jr. 


Report of the Committee on the Unauthorized 
Practice of Law 


OUR Committee upon the Unauthorized 

Practice of Law held no formal meet- 
ings during the year except one in Cleveland 
on July 25th at the time the members of the 
committee were also in attendance at the 
meeting of the American Bar Association. 

The committee, however, organized by mail 
immediately after its appointment by the 
President and concluded that inasmuch as a 
statement of principles had been formulated 
by the committee of a year ago that the proper 
work of the committee this year was to at- 
tempt to use that statement of principles or 
so much of it as could be used to tone down 
the apparent overambitious program on the 
part of a similar committee of the American 
Bar Association. 

By reason of the membership of the mem- 
bers of certain of the committee on the Amer- 
ican Bar Association Committee of Lay Ad- 
justers and the fact that others representing 
company interests have been in negotiation 
with the American Bar Association Committee 
on the Unauthorized Practice of Law, it 
seemed best to defer any formal meetings or 
further action upon the part of our committee 
until the activities of the committees in the 
American Bar Association covering those sub- 
jects should be formulated, and in the mean- 
time to attempt by action and advice to in- 
fluence their work. 

The American Bar Association Committee 
on the Unauthorized Practice of Law, and the 
Insurance Sections Committee upon Lay Ad- 
justers, of which your Chairman was a mem- 
ber, initiated, during the early part of 1938, 
Conferences Upon the Activities of Lay Ad- 
justers between those committees and repre- 
sentatives of different insurance interests. 
Your Association was represented by Ray- 
mond N. Caverly at each of these conferences, 


and by Mr. Caverly and your Chairman a 
the last session, which was held in Cleveland 
on July 24th. 

These Conferences finally resulted in what 
apparently is about the finest plan for hand- 
ling the complex and distressing subject of 
Lay Adjusters that can be evolved. The 
joint committees have, with the approval of 
the Board of Governors of the American Bar 
Association, set up a Joint Committee con- 
posed of ten members to be known as the 
Conference Committee on Adjusters. This 
committee is to consist of ten members, five 
to be representatives of the legal profession, 
and five to be representatives of five differ- 
ent insurance interests as follows, American 
Mutual Alliance, National Association of 
Casualty & Surety Executives, National Board 
of Fire Underwriters, National Association of 
Independent Insurance Adjusters, Intem:- 
tional Claim Association. This committee 
permanently organized and is to receive and 
investigate all complaints as to the activity of 
adjusters or attorneys handling insurance 
claims, and to take appropriate action thereon. 


In setting up this Conference Committee, 
Conference declared that laymen have 4 
proper place in the adjustment of claims and, 
in addition to setting up what might be 
termed a Clearing House for Action Upo 
Abuses, set forth a program for further study 
of matters concerning insurance adjustment 
that have been the subject of complaint and 
criticism. 

The Chairman of your committee and one 
other member of your association, Mr. James 
C. Jones of St. Louis, Mo., have been appoitt- 
ed two of the members representing the legi! 
profession upon the Standing Conference 
Committee. 
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That such action is necessary to attempt 
to stem the controversy going on in the dif- 
jerent states with conflicting rules has been 
evidenced by recent litigation in this field and 
the decisions rendered. 

Since our last meeting an action in the 
State of Missouri was begun by six different 
insurance companies and five individuals con- 
nected with them against Boyle G. Clark, 
General Chairman of the Bar Committees of 
the State of Missouri, and his associates for 
a declaratory judgment by which the plain- 


tiffs sought to have the actions of their lay’ 


adjusters declared to be legal and proper and 
not the unlawful practice of law. The de- 
jendants’ answer denied the allegations of the 
petition and demanded an injunction enjoin- 
ing the plaintiffs from doing the different 
acts which were admitted to be done in the 
past. 

The court by a two to one decision de- 
termined that the following acts were not 
engaging in law business and were not unlaw- 
ful, to-wit: 


“1. Detection, (a) discovering of wit- 
nesses and evidence; (b) taking photo- 
graphs; (c) statements of witnesses; and 
acts of alike nature. 

“2. Appraisement of damage to physical 
property where liability is undisputed. 

“3. Procuring execution of prepared in- 
struments, where the lay employee exercises 
no discretion in selection or preparation; 
and payment by delivery of check, draft or 
payment of money in discharge of claim. 

“4. Determination of or recommenda- 
tion of amount to be set up as a reserve in 
various claims.” 


but they also determined that laymen en- 
gaged in the following acts were engaged in 
the unauthorized practice of law: 


“First: Adjustment and settlement of 
claims against said companies’ insured, and 
negotiations with claimants in respect 
thereto. 

“Second: Selection and preparation of 
releases, covenants not to sue, and con- 
tracts or agreements for the settlement or 
compromise of claims against the com- 
panies’ insured, and other like documents 
affecting secular rights. 

“Third: Advising said companies or 
their insured of their, or his, legal rights. 
“Fourth: Appearances before the 
Workmen’s Compensation Commission of 


Missouri, together with the presentation of 
legal rights of others therein, at formal or 
informal hearings before said Commission, 
or one of said Commission. 

“Fifth: Determination of whether or 
not said companies’ particular insurance 
contract covers a particular casualty of the 
insured. 

“Sixth: Determination of legal liability 
and the extent and nature thereof, for the 
company or the insured, or both.” 


As a result the court enjoined the companies 
and their employees, the individual plaintiffs, 
from doing any of the six things last described. 

One of the three judges who heard the mat- 
ter, however, dissented and in a very logical 
opinion held that the acts under which the 
companies admitted doing business, which 
were the ordinary acts in running the ordinary 
casualty claim office, were not the practice of 
law. Among other things he said: 


“A fair degree of familiarity with the 
ordinary rules of law, the statutes and the 
regulations governing his particular business 
or occupation is a natural and necessary 
part of the equipment of every citizen. 
That he govern himself by the law is an 
absolute necessity, if his work is to have 
value, and disputes and difficulties are to 
be avoided. He may properly engage in 
discussions regarding the law, and express 
his opinions on the subject, as a matter of 
common right. The preparation and ex- 
ecution of contracts and other documents, 
customarily used to give effect to transac- 
tions incident to one’s business, is equally 
the right of every citizen. 

“The same rights accorded to citizens in 
general cannot be denied to insurance com- 
panies, or to their employees engaged in 
the transaction of the necessary and inci- 
dental business of such companies. A dis- 
tinction is sought to be made, on the theory 
that the employee of an insurance company, 
in effecting the settlement of a claim, is in 
some instances acting for the policyholder, 
and not for his employer, the insurance 
company. This argument cannot stand 
against the obvious fact that the insurance 
companies are primarily and directly liable 
for losses under all forms of policies issued 
by them except liability policies, and even 
as to such forms of insurance the statute 
above referred to, Sec. 5898, renders the 
insurance company, upon the occurrence of 
an accident absolutely liable to the injured 
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for the loss, if it is covered by the policy. 
It follows that in all cases the employee of 
the insurance company in effecting settle- 
ment is discharging a direct obligation of 
his employer, even though incidentally the 
policyholder may also be relieved from lia- 
bility. In performing such services, the 
insurance company’s employee is not acting 
in the capacity in which a lawyer acts for 
a client. He is not engaged in the practice 
of law or the law business, either as defined 
by statutes or by judicial decisions.” 
*x* * x 

“It is not consistent either with the 
dignity or the rights of the legal profession 
to insist that the bar be given a monopoly 
of services of the character above described. 
Efforts to force the services of lawyers upon 
the public, to the obvious detriment of the 
people at large, can only result in an out- 
cry against the bar which cannot be other- 
wise than harmful to the bar and to the 
administration of justice, which is the prime 
purpose of the bar’s existence.” 


The twenty-six findings of the dissenting 
judge follow very closely the code of ethics 
adopted by your committee last year. 

An appeal has been taken from this de- 
cision, briefs have been filed, and your Com- 
mittee understands that argument will pro- 
bably be had in October or November coming. 
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In New Jersey an entirely contrary decisio, 
was arrived at in the case of the Aflon 
County Bar Association v. Walter D. Ulric, 
& Company, Adjusters. In that case th 
court, after hearing facts and without rea. 
ing either of the extended briefs, prepared by 
counsel for each side, determined that th 
activities of the defendant as a lay adjusty 
did not constitute the practice of law. 

Matters which your committee have ha 
in charge are extremely active, as is indicate 
not only by the decisions referred to, but the 
extreme interest which is marked by the y. 
ting up of this committee. Whether or no 
the Conference Committee will accomplish 
all that is expected of it, and that is stop the 
institution and litigation of suits in various 
states yet remains to be seen. 

It would appear, however, that much work 
remains for this Committee to do, if only to 
support and carry on the work already a. 
complished. Your Committee, therefore, rec. 
ommends that the Committee of this Associa- 
tion Upon the Unauthorized Practice of Law 
be continued. 


Respectfully submitted, 


Oscar J. Brown, Chairman, 
Harry S. KNIGHT, 
WILLIs SMITH, 
RAYMOND N. CAVERLY, 
Royce G. Rowe. 


Report of Committee on Life Insurance 


OUR Committee on Life Insurance has 

been ready to hear any suggestions and 
to accept any assignments; but there are a 
number of groups rendering service to life 
insurance companies and their counsel which 
fact probably accounts for the enforced in- 
activity of your committee. 

Personal engagement with a confusion of 
decisions and with the interpretation of con- 
tracts forces upon your Committeemen the 
realization that the clarification of policy 
clauses or the amendment of insurance codes 
might again be suggested as an ultimate aid 
in securing contract interpretation as intend- 
ed when the contract was made. Your Com- 
mittee, therefore, offers the following sugges- 
tions in the hope that they may to some ex- 
tent prove helpful to the companies. 


What Constitutes Disease or Iliness As Used 
In Application for Life Insurance Contract 
In present standard applications there i 
contained the question as to what other il- 
nesses or diseases the applicant has had. This 
inquiry follows a question usually directed 
toward specific diseases and ailments. The 
purpose is to ascertain from the applicant no 
only specific diseases which he may have sul: 
fered, but, in addition, any other illnesses 0 
diseases which he has had. 
The books e full of cases dealing with this 
particular ing iry, and where the questi 
has been answered in the negative, and alte 
the issuance of the policy contract, and mally 
times after a claim on the policy contract the 
insurer learns for the first time that the at 
swer is false and that the insured had in lat 
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had other prior illnesses or diseases. The 
question arises in connection with suits in 
equity on the part of the insurer to rescind 
py reason of such an alleged false answer to 
; material inquiry, and, also, where in suits 
at law by the beneficiary after loss the falsity 
of the answer is pleaded as a defense to the 
action. The defense is only available during 
the contestable period. 

The purpose of this quite brief treatise is 
to point out what sort of disease or illness is 


necessary in order to avoid liability on a 


policy contract under such circumstances. 

In considering this proposition it should be 
kept in mind: 

(1) The fact that a specific answer is 
sought by the insurer makes the answer 
material. Mutual Life Insurance Company 
», Hurni Packing Company, 260 F. 644 
(c. C. A. 8) Certiorari denied, 64 L. Ed. 
412: New Vork Life Ins. Co. v. Price, 16 F. 
(2d) 660 (C. C. A. 5); Sovereign Camp W. 
0. W. v. Prince, 141 Miss. 381, 393, 106 
So. 521; 

(2) Material false representations avoid 
policy at insurer’s timely action without 
jurther proof of conscious design or fraud. 
Mutual Life Ins. Co. v. Hilton-Green, 241 
U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202, 
1210: .1t/. Life Insurance Co. v. Hoefer, 66 
F. (2d) 464 (C. C. A. 5); Leadman v. Aetna 
Life Ins. Co., 112 W. Va. 53, 163 S. E. 
716; and 

(3) Insured will not be heard to say that 
he did not understand a question which is 
plain and unambiguous, Home Life Ins. Co. 
?. Cavin, 162 Miss. 4, 137 So. 490. 

It must furthermore be kept in mind that 
the rule herein stated may be, and in many 
cases is, different in particular states by 
reason of existing statutes. 

For instance, in the absence of statute it 
appears that the majority rule, and one sup- 
ported by logic and reason, is that the lack 
of causal connection between illness or dis- 
ease unrevealed and a subsequent loss is im- 
material and of no consequence. The Su- 
preme Court of the United States on this 
proposition says in referring to the materiality 
ta fact as being subjective, that “It con- 
tens rather the impression which the fact 
aimed to be material would reasonably and 
taturally convey to the insurer’s mind before 
the event, and at the time the insurance is 
‘llected, than the subsequent actual causal 
‘onnection between the fact, or the probable 
cause it evidences, and the event.” Mutual 
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Life Ins. Co. v. Hurni Packing Company, 
supra. 

Furthermore, in considering the question 
it is important to keep in mind the purpose 
and object of requiring an applicant to make 
specific answers to specific questions concern- 
ing his present and past physical condition. 
This purpose is well stated by the Supreme 
Court of the United States in the case of 
Moulor v. American Life Insurance Company, 
111 U. S. 335, 4 S. Ct. Rep. 466, 28 L. Ed. 
447, 451, where the following language was 
used: 


“Looking at all the clauses of the appli- 
cation, in connection with the policy, it is 
reasonably clear, certainly the contrary 
cannot be confidently asserted, that what 
the Company required of the applicant as 
a condition precedent to any binding con- 
tract was, that he would observe the ut- 
most good faith towards it, and make full, 
direct and honest answers to all questions, 
without evasion or fraud and without sup- 
pression, misrepresentation or concealment 
of facts with which the Company ought to 
be made acquainted; and that, by so doing 
and only by so doing, would he be deemed 
to have made ‘fair and true answers’.” 


There must also be kept in mind the dis- 
tinction which necessarily exists where the 
application makes the answers warranties, and 
where, on the other hand, and as is now gen- 
erally true, the answers are made representa- 
tions in the absence of fraud, but declared by 
the applicant to be true and complete and to 
constitute the basis of the contract. 


Every disease or illness which the appli- 
cant may have had will not avoid the policy 
contract, but such language must imply a 
substantial attack of illness or a malady which 
had some bearing on the general health of 
the insured as contrasted to a slight or tempo- 
rary illness or ailment. Connecticut Mutual 
Life Ins. Co. v. Union Trust Co., 112 U. S. 
250, 259, 5 S. Ct. Rep. 119, 28 L. Ed. 708, 
711. 

As defined by the courts it appears that 
the words “disease” or “‘illness” as used in 
the particular question under discussion refer 
to some inherent or permanent vice or some 
derangement of the vital functions affecting 
the physical condition to the extent that it 
may reasonably be held to form a material 
factor in estimating the possible duration of 
the particular life and the consequent safety 





Page 68 


or desirability of the risk, “as distinguished 
from mere temporary ailments or affections, 
not of so serious or dangerous a character as 
to have a bearing upon general health and 
continuance of life, and which ordinarily pass 
away leaving no trace in the constitution or 
permanent injury to the system.” Couch on 
Insurance, Section 885b, and authorities 
cited. 

Mr. Couch in the above quoted section 
states that there is little distinction between 
the legal definition of the words “illness” and 
“disease”. However, in the case of Pacific 
Mutual Life Insurance Company v. Cunning- 
ham, (C. C. A. 5) 65 F. (2d) 909, Certiorari 
denied, 290 U.S. 685, 78 L. Ed. 590, 54 S. 
Ct. 121, the following language was used: 


“The above set out question called for a 
statement of the particulars of each illness, 
other than such as had been specifically 
asked about, which the applicant may have 
had ‘during last seven years’. The word 
‘illnesses’ covered conditions of bodily dis- 
order of a character less serious than a 
disease. Connecticut Mutual Life Ins. Co. 
v. Union Trust Co., 112 U. S. 250, 259, 5 
S. Ct., 119, 28 L. Ed. 708.” . 


The same case just cited defines an illness 
as being “understood to refer to substantial 
or appreciable disorders, not to indispositions 
so slight and temporary as to be speedily for- 
gotten.” 

In the Cunningham case, supra, the appli- 
cant failed to reveal trouble with his tonsils 
for the relief of which he had received x-ray 
treatments, which condition had continued 
for some time, and on many times his throat 
was very sore as a result thereof. The Dis- 
trict Judge dismissed the bill in equity seek- 
ing rescission, and the Circuit Court of Ap- 
peals reversed with directions that a decree 
in accordance with the prayer of the bill be 
entered, and the Supreme Court denied cer- 
tiorari. 

In the case of Northwestern Mutual Life 
Insurance Company v. Wiggins (C. C. A. 9) 
15 F. (2d) 646, Certiorari denied, 273 U. S. 
746, 71 L. Ed. 871, 47 S. Ct. 448, a bill in 
equity by the insurer was dismissed although 
the insured had failed to reveal x-ray treat- 
ments over a substantial period of time, and 
during which time he was having regular ex- 
aminations of his blood, and as a matter of 
fact was suffering with myelogenous leukemia, 
a fatal disease which caused his death within 
six months of the issuance of the policy con- 
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tract. He had been advised by his physician 
that he had anemia, but his physician hag 
carefully concealed from him the seriousnes 
or probable fatality of the disease. He ¢qp. 
tinued with his regular daily work, his family 
believed him in good health, and the examip. 
ing physician believed him a good risk. Th 
opinion emphasized that under the Oregy 
statute such statements were representations 
and not warranties in the absence of fray, 
and held that, “Fraud is never presumed, anj 
to cancel the policy the burden is on th 
complainant to show that the answers wer 
false, by clear, cogent, convincing, and cer. 
tain proof,” citing Atlantic Company v. Jamey, 
94 U.S. 207, 24 L. Ed. 112, and holding tha 
“the plaintiff did not sustain the burden im. 
posed by law.” 

As above indicated, this subdivision of the 
Committee’s Report is in nowise intended as 
a full and complete treatise on the subject, 
but is for the purpose of illustrating with a 
few cases and text the legal definition of the 
words referred to, and those further interested 
in the question may find these references 
helpful. 


Accidental Means 


“The increased amount of insurance *** 
shall be payable upon receipt of due proof 
that the death * * * resulted solely from 
bodily injuries caused directly, exclusively, 
and independently of all other causes by 
external, violent, and purely accidental 
means * * * and shall not be the result of 
or caused directly or indirectly by sell 
destruction * * * disease or illness of any 
kind, physical or mental infirmity, any 
violation of the law * * *.” 


That is the language common to the double 
indemnity clause attached to a life contract. 
There are others which except certain haz 
ards such as the taking of poison and the it- 
halation of gas, and a few which except the 
results following the total disregard for one’ 
safety. It is with the quoted language that 
we concern ourselves, however, by reason of 
the court interpretations; and we again cal 
attention to that pair of words which has re 
ceived so much attention in the past fifteen 
years and concerning the construction 0 
which the courts are gradually but steadily 
using sharp and sometimes vitriolic language 
in an apparent effort at the end of a lou 
day to define “Accidental Means.” 

Eleven years ago in an address before the 
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jssociation of Life Insurance Counsel, the 
Hon. Wm. Marshall Bullitt ably and clearly 
distinguished between Accidental Result and 
Accidental Means. But in those eleven 
years many decisions have hedged, or con- 
structed another exception to the Accidental 
Means rule. Up to now it has been felt that 
a life company might save itself from paying 
4 claim not anticipated by the company if 
it could reach a federal jurisdiction that had 
adhered to the distinction, but the recent 
startling decision of the Supreme Court in 
Erie Railroad v. Tompkins, 58 Sup. Ct. 817, 
strikes another house of cards; and the com- 
pany is likely to find that by issuing the 
clause it has doubled its indemnity against 
the event of death when one considers that 
most deaths are unintended and unexpected. 

We appeared to have guidance by such 
pronouncements as: 


“Policies of accident insurance may be 
divided generally into two classes: (1) 
those that insure against accidental result, 
and (2) those that insure against the re- 
sult of an accidental cause. There is a 
well recognized distinction between these 
two classes. To come within the coverage 
of the second class, the means or cause must 
be accidental, while to come within the 
coverage of the first class it is sufficient 
if the result or effect is accidental.’”” 


“The policy here sued upon did not in- 
sure against accidental death. It insured 
only against death as the result of acci- 
dental means. The distinction is well 
recognized in this state * * *,.’” 


“It is not enough that death or injury 
should be unexpected or unforeseen, but 
there must be some element of unexpected- 
ness in the preceding act or occurrence 
which leads to the injury or death.” 


“In other words, accidental death is an 
unintended and undesigned result, arising 
from acts done; death by accidental means 
is where the result arises from acts unin- 
tentionally done.” 


“*The instructions fail to give effect to 
the plain language of the policy in that they 


ee 


‘Sentinel Life Ins. Co. v.Blackmer, 77 Fed. (2d) 
47 (Tenth Circuit). 

‘Ozilvie v. Aetna Life Ins. Co., 189 Cal. 406. 

‘Rock v. Travelers Ins. Co. (Cal.) L. R. A. 1916, 
E. 1196. (Collapse after carrying weight). 

Olinsky vy. Ry. Mail Assn., 182 Cal. 669. 


do not distinguish between the result to the 
insured and the means by which the result 
was brought about. * * *’”” 


“The evidence wholly fails to show that 
the deceased did anything which he did not 
fully intend to do or that what he did was 
not done precisely as intended; therefore 
the result of such acts—his death—was 
not produced by ‘accidental means’. * * *’” 


“The insurance is not against an acci- 
dental result. The stipulated payments 
are to be made only if the bodily injury, 
though unforeseen, is effected by means 
which are external and accidental.’” 


“Tt is not sufficient that there be an ac- 
cidental—that is, an unusual and unantici- 
pated—tresult. The means must be acci- 


dental; that is, involuntary and unintended. 
* *K * 098 


“* * * Tf a result is such as follows from 
ordinary means, voluntarily employed, in 
a not unusual or unexpected way, it can- 
not be called a result effected by acciden- 
tal means; but that if, in the act which 
precedes the injury, something unforeseen, 
unexpected, unusual occurs, which produces 
the injury, then the injury has resulted 
through accidental means.’” 


and 


“Where insured * * * under such circum- 
stances that he would naturally be presumed 
to know that the injury is likely to be in- 
flicted, voluntarily incurs an obvious haz- 
ard * * * or places himself in a position 
that may be reasonably expected to bring 
about an assault upon him, an injury so 
received is not effected by accidental 
means.””” 


(Quoting from Cornelius on Accidental 
Means), 


and many others. 


But the 1932 revision of Cornelius on Ac- 
cidental Means, (proposition 13) recites: 


"Dark v. Prudential Ins. Co. of America, 40 Pac. 
(2d) 906, (Gunshot wound—question of suicide). 

“Appel v. Aetna Life Ins. Co. 180 N. Y. 514 (Move- 
ment of Poaz muscle causing peritonitis). 

*Landress v. Phoenix Mut. Life Ins. Co. 291 U. S. 
491 (Sunstroke). 

“Lehman v. Gt. Western Accident Assn. 133 N. W. 
752 (Bowling—accute appendicitis) . 

*U. S. Mut. Accident Assn. v. Barry, 131 U. S. 100. 

“Eraldi v. N. A. Acc. Ins. Co., 20 Fed. Supp. 735. 
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“Death occasioned by drowning, asphyxia- 
tion or by the taking of any poison when such 
casualty was not designed by the insured, 
that is to say when the act is not suicide, is 
due to injuries effected through * * * acci- 
dental means,” a conclusion which obviously 
is erroneous, for it recognizes only two ulti- 
mate possibilities, either (1) self-destruction, 
or (2) accident. Men knowingly take 
chances and commit acts involving personal 
risks or hazards; men will conduct themselves 
in a careless or reckless fashion—and die— 
yet not intending to kill themselves and not 
be guilty of suicide. But when a man does 
that—when he employs the agency or instru- 
mentality of his own selection, voluntarily 
carries out the ultimate act in exactly the 
manner he intended, with no slip or mishap, 
the natural consequence of that act is not an 
accident, or if it—the death—be an accident 
because it was not intended, then the accident 
is confined to the result or effect and is not 
involved in the cause or means. 


And late opinions contain the following: 


“There can be no dispute but that the 
cause of death was veronal poisoning. * * * 
However, we are satisfied that, as the trial 
justice and the Appellate Term have found, 
the deceased did not meet his death as a 
result of suicide. * * * The insured died on 
January 3, 1934 by accidentally having 
taken an overdose of veronal.’” 

“The fine distinction between ‘accidental 
death’ and ‘death from accidental means’ 
would certainly never occur to an ordinary 
policyholder. Stated in another way, this 
distinction is between accidental means and 
accidental result.” 


Here the death of the assured was caused 
from luminal taken by her for “nerves” or 
sleeplessness; and here the policy excepted 
“death resulting from or caused directly or 
indirectly by the taking of any poison.” The 
court announces that “poison” means a sub- 
stance which in small doses will destroy life 
and that the exception in the policy does not 
extend to cover luminal, concluding with 
“Death unintentionally caused by taking an 
overdose of a drug is death from accidental 
means.” 


*Mansbacher v. Prudential Ins. Co., 287 N. Y. S. 
486 (Poison from veronal taken intentionally). 

“Equitable Life Assurance Soc. v. Hemenover, 67 
Pac. 2d, 80, 110 A. L. R. 1270. 
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Again, 


“Death by heat stroke or heat prostr,. 
tion is a death occurring in consequence of 
bodily injury effected solely through 
ternal, violent, and accidental means,” 


a decision wholly contrary to the doctrine a. 
nounced by the Circuit Court of A; 
Tenth Circuit, in September, 1937, in an a. 
tion on the same kind of an insurance policy, 
issued by the same company on the life of 
the same person, the action being brought by 
the same beneficiary on account of the sam 
alleged heat stroke.“ 


And again, 


“An overdose of barbital (luminal, vero. 
nal) taken by assured in ignorance that 
the amount he was taking was a lethal dose. 
and which caused his death, is death by 
accidental means,” ) 


in spite of the fact that the only unantic. 
pated feature was the death itself becaus 
he did not appreciate that he was endange. 
ing his life, and in spite of the fact that in 
that case he voluntarily selected the means, 
knew that it was barbital, determined the 
amount, took the amount he intended to take, 
and had been an habitue of barbital for years. 

So long as a jury is to be permitted to 
guess on the question of accident, it looks a 
if the company is going to pay on death u- 
less there be excepted from the coverage the 
results from voluntary exposure to an obvious 
hazard or to hazards which might reasonably 
be anticipated, and the hazard resulting from 
the taking of poisons, sedatives, hypnotics, 
alcoholic beverages, drugs, and any othe 
food or drink which may of itself be harmful 
if taken in quantities of sufficient size. 


Total and Permanent Disability 


What constitutes total and permanent dis 
ability? What determines the occupatioa 
which the assured no longer is able to pe 
form? A student in a school of architecturt 
purchased a life policy containing a total and 
permanent disability clause, giving his occ 


“Mary Bukata (alias Mary Bukaty) v. Metr- 
politan Life Ins. Co., 67 Pac. (2d) 607, 145 Kan. 858. 

“Metropolitan Life Ins. Co. v. Bukaty, 92 Fed 
(2d) 1. 

“Spence v. Equitable Life Assurance Soc. 146 Kat 
216. 
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ation as that of draftsman. Upon leaving 
college and for a period thereafter of six 
months or so, he did drafting work in a 
municipal office, but before leaving college 
he had filed an application for a position with 
, major oil company and while he was work- 
ing in the municipal office his application to 
the oil company was accepted, where he 
started to work in an inferior position. As 
jar as work was concerned, he actually aban- 
doned his drafting and archietcture and in 
the action later brought testified that he had 
abandoned any idea of working as a drafts- 
man after he took his position with the oil 
company where he worked four or five years, 
during which time he received several pro- 
motions. He was then injured in an auto- 
mobile collision. His right arm was crushed, 
the bone broken in twenty-one places from 
hand to elbow. The arm was saved but both 
am and hand were badly deformed. In 
other respects he seemed to have made a com- 
plete recovery but could not meet the phy- 
sical test required by the oil company and 
was let out. The injury made it impossible 
for him to continue the type of work which 
he was doing for the oil company, which at 
the time of the accident was that of a ware- 
houseman and as a practical matter he was 
totally and permanently disabled so far as 
that kind of work was concerned. He then 
wrned to his first love—drafting, picked up 
odd jobs of that work while his case was 
pending for trial. 

Does this constitute a total and permanent 
disability, or is he to be considered as a 
draitsman as he was described at the time 
his policy issued, and therefore not totally 
and permanently disabled? The trial court 
instructed the jury that it was to decide 
whether his occupation was that of a drafts- 
man as described in the policy or that of a 
rarehouseman. The jury decided that he 
- a warehouseman, and the case is on ap- 
al. 
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Should the answer to this question be de- 
termined by the language of the policy, or 
should it remain a question of fact to be de- 
termined by the jury? 


When is a Premium Paid? 


In the absence of an express agreement to 
the contrary should a check given by the as- 
sured to the insurance company constitute 
complete payment and satisfaction of the 
premium, or should it be treated as a pay- 
ment only after the check has been paid? 

Some of the courts’ have followed the gen- 
eral rule applied to other contracts, while a 
number of other courts are veering off to- 
ward holding that the mere acceptance of 
a check for an insurance premium constitutes 
absolute payment’, and that a worthless check 
given as payment for premium on a life 
policy is absolute payment and prevents a 
lapse of the policy’. 

In view of this tendency it would seem 
highly desirable that life companies issue a 
conditional receipt containing a clause in sub- 
stance: 


“Tf any check or draft be given in pay- 
ment of any part of this premium this re- 
ceipt shall be void unless said check or 
draft is paid immediately upon presenta- 
tion at the bank upon which it is drawn.” 

Respectfully submitted, 
RosBert L. Wess, Chairman. 
ERNEST WoopDWARD, 
CALVIN WELLs, III, 
Byron K. ELtiort, 
Joserpu H. CoLtins, 
J. M. Grim, 
B. ALLSTON Moore, 
P. H. Eacer, Jr. 


*Hammond v. Sun Life, 64 S. W. (2) 477. 

*Thorson v. Wisconsin Life Ins. Co., 278 N. 
416. 

*“Hockert v. N. Y. Life, 276 N. W. 422. 


Report of Safety Committee 


OUR Safety Committee begs to submit 
4 its report to the 1938 Convention of 
he Association. 
The general subject of Safety is, of course, 
‘vital interest to every person in every walk 
life; but it has been thought best to con- 
ne this report to a brief discussion of the 


topic in its relation to travel upon and use 
of the highways. A discussion of the sub- 
ject necessarily revolves around the automo- 
bile, and naturally falls into two parts: 

(a) Prevention of injury, 

and 


(b) 


Compensation for injury. 
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We, of this Association are professionally 
concerned with the role that is and may be 
played by Automobile Insurance in further- 
ing the cause of Safety. 

There are many and varied opinions, but 
in the main they may be arranged in two 
general groups: 

Those which emphasize prevention, 

and 

Those which emphasize compensation. 

Prevention of injury is wholly constructive, 
while compensation for injury is at most re- 
constructive; yet there are far too many 
people who lay undue stress upon the import- 
ance of compensation as the best, if not the 
only recompense for injuries that represent 
the inevitable consequence of highway motor 
travel. 

The vice of this view finds its origin in the 
fatalistic assumption that injuries from high- 
way motor accidents can not be prevented or 
even greatly reduced; and in the specious 
reasoning that if through insurance or other- 
wise, recompense or compensation for every 
injury can be provided then in some myster- 
ious way accidents will cease to occur. 

So it is that there are many who look upon 
compulsory insurance and financial responsi- 
bility laws as offering a panacea for all of 
the ills growing out of highway accidents. 

A convincing contradiction of such a view 
is found in the statement by a late eminent 
jurist who graced the bench of the United 
States Circuit Court of Appeals, to the effect 
that automobile insurance inspired careless- 
ness and recklessness in drivers through the 
consciousness that in the event of accident, 
responsibility for the consequences would be 
borne by the insurer, and would thus be lifted 
from the shoulders of the one who chose to 
take a dangerous chance. 

In states where compulsory insurance jaws 
and financial responsibility laws have been 
given a trial, the experience has offered no 
very satisfactory proof that such laws actu- 
ally promote the cause of safety on the high- 
ways. 

It would seem that the correct approach 
is from the other direction. 

Granted the desirability of insurance upon 
every automobile, so that in the event of in- 
jury through the negligence of another, com- 
pensation may be available. 

If the cost of automobile insurance could 
be reduced to the level of fire insurance on 
residences, the question as to whether a state 
should enact a compulsory insurance law, 
would in a large measure answer itself, be- 
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cause a great many more automobile owne, 
would insure voluntarily. 

If a truly large number of the highway a. 
cidents now occurring could be prevente 
premium rates would decline. 

With greater volume and fewer and smaller 
losses, proper loss ratios can be maintaing 
at lower premium rate levels without depar. 
ing from sound underwriting principles. 

The primary problem is one which involyg 
the enactment and enforcement of laws ¢j. 
rected to the regulation of traffic on th 
highways. 

If the administration of regulatory lay 
can be made to operate directly upon th 
person driving the automobile, a salutory ef. 
fect can easily be had. 

The first requisite is the existence of ; 
drivers’ license law. 

The standard penalty for violation of traf, 
fic laws could well be suspension of the driver 
license, the length of the period of suspension 
to vary according to the nature and serious 
ness of the offense and its consequences. 


Recurrent offenses could be punished with 
longer suspensions. 

The imposition of such penalties would 
have two effects. 

In the first place dangerous drivers would 
be grounded—/or a time at least—and to that 
extent the hazards of the highway would bk 
minimized. 

In the second place a memorable lesson in 
safety would be inculcated in the driver 
because the privilege of sitting behind thd 
steering wheel of an automobile is usually 2 
cherished one—to the commercial driver wht 
makes his living at it—and to the college man 
home for the Christmas Holidays. 

In the states having driver’s license law 
it has been customary to confer exclusivelj 
upon the officer or department discharging 
the duties of Motor Vehicle Commissioner 
the authority to suspend or revoke licenses 0 
driving permits. 

Such officers and departments, because 4 
election or appointment, are usually subjed 
to political pressure which, however hones 
and well meaning the officer may be, is! 
source of great embarrassment and trouble! 
the individual whose license is involved, hap 
pens to be the right person or happens to hav 
the right friends. 

It would be a simple and effective 4 
pedient, if the appropriate and regularly co 
stituted courts having jurisdiction of crim 
cases and misdemeanors, should be invest 
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yith authority to suspend and revoke drivers’ 
licenses, just as those courts now impose other 
penalties. ; . : : 

These observations are submitted in this 
report in the belief that by provoking thought- 
‘yl discussion of the problem the members of 
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this Association may play a useful part in 
furthering the great cause of safety. 
Respectfully submitted, 
Francis M. Hott, Chairman, 
OLIVER R. BECKWITH, 
Wi eur E. BENoy. 


Report of Committee on Workmen’s Compensation and 
Unemployment Insurance 


FROM the number of subjects suggested 

for consideration the members of the 
Committee on Workmen’s Compensation and 
Unemployment Insurance selected for study 
the subject of Occupational Diseases. They 
have devoted much time to investigating cer- 
tain phases of that subject, particularly the 
recent developments and trends in legislation, 
court decisions and preventive measures, and 
submit the following report as an outline of 
the information gathered. 


Legislation 

Since the enactment of the first Workmen’s 
Compensation Statutes in this country in 
1911, and more emphatically since the Gauley 
Bridge scandal in West Virginia, cooperative 
elforts have been and are being made to pro- 
vide reasonable and just statutory means of 
compensating workmen who develop occu- 
fm pational diseases in the course of their em- 
ployment, and of protecting employers against 
extravagant claims. 

Statutes on the subject have been enacted 
in District of Columbia and twenty-one states 
and are being considered by legislative interim 
committees in at least eight other states. The 


ing statutory remedies vary in form. Some of 


them are amendments of Workmen’s Compen- 
@sation Statutes by which compensation for 
occupational diseases is added. Others are 
separate statutes corollary to Workmen’s 
Compensation Statutes. The latter constitute 
distinct codes defining terms, providing 
methods for compensation and _ prescribing 
limitations upon the rights of employer and 
employee in compensation cases only. 

Two types of statute exist: (1) those that 
include all occupational diseases by general 
definition, and (2) those that list or schedule 
certain occupational diseases for which com- 
pensation may be had, together with the pro- 
cesses out of which the diseases must arise. 


The first type of statute such as those in 
Rhode Island and Illinois has proven gen- 
erally unsatisfactory. Under such statutes 
claims and suits involving a wide variety of 
diseases have been filed on the theory that 
since the diseases developed during the em- 
ployment they were occupational diseases, re- 
gardless of their nature. Compensation has 
been sought by workmen for pneumonia, 
tuberculosis, common colds, fevers, abscesses, 
laryngitis, bronchitis, boils, swollen legs and 
veins, flat feet, calloused hands, gastritis, 
heart disease, cancer, sore throat, asthma, 
rheumatism, and other ailments which are 
common to mankind whether employed or 
not. The determination of whether or not 
they and kindred ailments come within the 
general statutory definition rests to such an 
extent on the degree of learning and the 
temperament and prejudices of the individual 
judges before whom the cases are tried that 
a great deal of misunderstanding and unneces- 
sary and expensive litigation have resulted. 


The schedule type of statute seems to be 
meeting with increasing approval. The ten- 
dency of the legislatures is toward that type. 
Under it all known and medically identified 
occupational diseases are specified, together 
with the processes out of which they arise, 
leaving it to future legislatures to add to the 
list newer diseases as medical science may 
discover them. 


In an effort to promote uniformity of legis- 
lation and thereby to protect amply the em- 
ployee who develops an occupational disease, 
and the employer who must pay for it, this 
subject has been and is being examined ex- 
tensively by interested groups. Many con- 
ferences have been held. An important one, 
the National Silicosis Conference, was called 
by Secretary of Labor Perkins and convened 
in Washington in 1936. It devoted six 
months to study of the problem. The sub- 
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ject has had careful consideration by the 
Committee on Industrial Medicine and Trau- 
matic Surgery of the American College of 
Surgeons, the Association of Industrial Phy- 
sicians and Surgeons, the Insurance Sec- 
tion of the American Bar Association and 
Air Hygiene Foundation. Among the re- 
sults of the cooperation of these and other 
groups are a recommended form of oc- 
cupational disease statute prepared by the 
Advisory Committee on the Occupational 
Disease Situation of the Association of 
Casualty and Surety Executives and a model 
bill recently introduced in the legislature of 
Maryland but unfortunately not enacted into 
law. A summary of the existing statutes is 
presented for guidance in Bulletin 652 of the 
United States Department of Labor, entitled, 
“Occupational Disease Legislation in the 
United States in 1936, with appendix for 
1937.” 

In framing the model statute the difficulty 
has been to include all true occupational 
diseases in the statute and at the same time 
to limit the right to compensation to diseases 
which are really occupational in character. 
To that end care is being exercised by sche- 
duling the diseases and by other restrictive 
provisions to avoid the substitution of Com- 
pensation Statutes for life insurance, health 
insurance, and old age benefits, and to dis- 
courage racketeering. Progress in that re- 
spect is largely satisfactory. 

Among the statutory provisions suggested 
are those dealing with the following features: 
(1) Preventive measures; (2) Establishment 
of medical boards for pre-occupational and 
pre-employment examinations and determina- 
tion of whether or not an occupational disease 
exists in the claimant; (3) Limitation of 
liability to employees who have been at 
work a definite period, such as sixty or 
ninety days; (4) Compulsory coverage for 
silicosis and asbestosis; (5) Handling of 
claims for occupational diseases on the same 
basis as claims for industrial accidents; (6) 
Limitation to a short period, such as three 
years, for filing claims; (7) A minimum ex- 
posure period within the state where the 
claim is made; (8) Limited and graduated 
compensation in cases of slowly developing 
dust diseases; (9) Proportioning compensa- 
tion where the occupational disease aggravates 
an existing non-compensatory disease; (10) 
Accrued liability; (11) Limitation of medical 
benefits to short periods; (12) Elimination 
of benefits for partial disability; (13) Pen- 
alties for false statements by employees as 
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to their occupational and medical history. 
(14) Removal of workers suffering from a¢. 
tive pulmonary diseases; (15) Written waive 
upon employment of full compensation py 
workers who are then diseased. : 

It is necessary to have special legislation 
with reference to compensation for occupa. 
tional diseases because many of them are oj 
slow contraction, due to dust, such as silicosis 
and asbestosis and the other varieties of 
pneumoconiosis. Medical science tells 
that there is no early manifestation in dug 
diseases, that diagnosis prior to death is yp. 
certain, that the diseases are progressive and 
incurable and that disability may assert jt. 
self only after a period of years of exposure. 
Perplexities result. The industrial worke 
may have had an exposure over a fairly long 
period of years and sometime during sever 
different employments in different state, 
Cases of this character involve the question 
of accummulated or accrued liabilities be. 
cause of past exposures, and, necessarily, 
special legislation and procedure are required 
as a matter of fairness to both industry ani 
the worker. This has been recognized in 
several states, as in New York, where the acts 
provide modified total maximum benefits in 
the “dusty trades” diseases in order that th 
burden may not fall too heavily upon the lag 
employer with whom an injured worker my 
have but a short period of employment. I: 
Pennsylvania, a part of the burden is bom 
by the state. 


Recent Decisions 


Confusion has resulted from conflictig 
court decisions. They lack uniformity in & 
fining occupational diseases, in limiting t¥ 
definition of the word “accident” and in é& 
termining whether or not a common law rig 
of action for occupational diseases exists it 
dependently of the rights granted to employes 
by Workmen’s Compensation Statutes. 

A recent decision of the Court of Appe 
of New York should tend to settle, at le: 
to a large extent, the question of the definiti 
of occupational diseases as used in statuté 
which do not schedule them. In Goldberg 4 
954 Marcy Corp. 276 N. Y. 313, 12 NE (2 
311, decided January 11, 1938, the cashier! 
a moving picture theatre claimed that 3 
suffered from an occupational disease wi 
blotches appeared on her legs and her feet 
came numb and weak as a result of freq 
changes in temperature caused by turning! 
and off an electric heater in the booth wi 
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che worked. The court held that she was 
not suffering from an occupational disease, 
and in so holding, stated: 


“Manifestly, it was not the intention of 
the Legislature to change the Workmen’s 
Compensation Law from a statute afford- 
ing protection to employees against the 
hazards of their occupation to a law insur- 
ing against diseases which might happen 
to be contracted while the employee was en- 
gaged in his occupation. * *” 

“Thus an occupational disease is one 
which results from the nature of the em- 
ployment, and by nature is meant, not those 
conditions brought about by the failure of 
the employers to furnish a safe place to 
work, but conditions to which all employees 
of a class are subject, and which produce 
the disease as a natural incident of a par- 
ticular occupation, and attach to that oc- 
cupation a hazard which distinguishes it 
from the usual run of occupations and is in 
excess of the hazard attending employment 
ingeneral. ‘Thus compensation is restricted 
to disease resulting from the ordinary and 
generally recognized risks incident to a 
particular employment, and usually from 
working therein over a somewhat extended 
period. Such disease is not the equivalent 
of a disease resulting from the general risks 
and hazards common to every individual 
regardless of the employment in which he 
is engaged.” 


The best statutory definition of occupational 
fiseases, which is in line with the New York 


immecision, is contained in the Rhode Island 


tatute, which states, 


“An occupational disease is one arising 
from conditions that are characteristic of 
and peculiar to a particular trade, process, 
vccupation or employment in which the em- 
ployee was employed or engaged.” 


The confusion as to whether or not there 
acommon law right of action independent 
statutory compensation remedies to recover 
amages for occupational diseases was inten- 
fied by the decision in McCreery v. Libby- 
Ywens-Ford Glass Co., 2 NE (2d) 290, 363 
ll. 321, decided in 1936. The court held 
hat plaintiff could not recover damages for 
eumoconiosis contracted - while working in 
glass factory. It was held that while an 
ployer owes an employee the duty of furn- 
ing a reasonably safe place in which to work 
P protect him from accidental injuries, there 


is not and never has been a common law 
duty of an employer to furnish a healthful 
and sanitary place of work which might pre- 
vent the employee from contracting diseases. 

This case is fully annotated in 105 A. L. R. 
75 where numerous authorities are cited hold- 
ing pro and con on the question of the exist- 
ence of a common law remedy for occupational 
diseases. The prevailing rule seems to be 
that the employer must warn his employee of 
conditions of the employment which are liable 


to engender disease, and must furnish suitable 


protection from such dangers, provided that 
he is in a position to have greater knowledge 
thereof than the employee, but, unless he is 
in such position, he is not bound to warn the 
employee of the danger of contracting an oc- 
cupational disease. If the facts disclose 
negligence of the employer in such circum- 
stances, or that the contraction of the disease 
is the result of an accident, within the 
broader definitions of the word “accident” 
adopted by some appellate courts, a cause of 
action is held to exist, regardless of whether 
or not there is a common law liability for oc- 
cupational diseases. 


The states in which the courts have held 
flatly that a common law right to recover 
never did exist are Illinois, Michigan, Ohio 
and North Dakota. The decisions in Con- 
necticut and Texas indicate that the right to 
recover is extremely doubtful. That the 
common law action exists seems well estab- 
lished in thirteen states: Alabama, Cali- 
fornia, Kansas, Kentucky, Louisiana, Min- 
nesota, Mississippi, Missouri, Nebraska, New 
Hampshire, New Jersey, New York and West 
Virginia. Although there is some doubt, the 
right to recover when the development of the 
occupational disease is caused by the negli- 
gence of the employer probably exists in fif- 
teen states: Arkansas, Delaware, Georgia, 
Indiana, Iowa, Maine, Maryland, Massa- 
chusetts, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, Tennessee, Virginia and Wash- 
ington. In the remaining fourteen states the 
question has not been decided. 


Preventive Measures 


It has been estimated that, in recent years, 
occupational disease claims aggregating more 
than $500,000,000 have been presented. A 
large portion of these claims could have been 
avoided if careful attention had been given to 
the prevention of the diseases. Persistent 
efforts in that direction are now being made. 
Outstanding among these are those of Air 
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Hygiene Foundation. It is a cooperative in- 
stitution started by the “heavy” industries 
several years ago with headquarters at 
Mellon Institute in Pittsburgh. More than 
200 industries support the Foundation. It 
operates on the theory that occupational dis- 
eases can best be conquered or controlled by 
preventing them. Its major objective is lead- 
ing an industrial crusade for- industrial health. 
In carrying on its work, which got under way 
in January, 1936, it has developed an ex- 
haustive bibliography and data file on occu- 
pational diseases, issues monthly abstracts of 
current occupational disease literature, con- 
ducts surveys in the medical, engineering and 
legal phases of current occupational disease 
problems, and issues frequently well prepared, 
pertinent reports and bulletins. It is endeavor- 
ing, by scientific experimentation, to eliminate 
a large proportion of industrial diseases having 
as potential victims more than 15,000,000 per- 
sons who spend about one-third of their lives 
in unhealthy occupations. Remarkable re- 
sults are being obtained by the Foundation in 
the protection of workmen from the hazards 
of lung diseases and others by the use of 
masks, spray booths, exhaust hoods and venti- 
lating systems, and otherwise. Three bulle- 
tins purporting, by analytical consideration of 
statutes and decisions, to cover systematically 
all the legal aspects of the occupational dis- 
ease problem have been prepared by able legal 
committees and printed for distribution. They 
are of great value to the casualty insurance 
lawyer. 


Report of Committee 


HE “Boyle Clark Case” has, perhaps, 
attracted more general attention in the 
casualty insurance world than any case that 
has arisen in recent years. The suit was 
brought in the Circuit Court of Boone Coun- 
ty, Missouri, by six mutual liability insurance 
companies against Boyle G. Clark, General 
Chairman of the Bar Committees of Missouri, 
and the five members of his Advisory Com- 
mittee. The purpose of the suit is to obtain 
a declaratory judgment as to what constitutes 
the “practice of law” and the “doing of law 
business.” 
Most of you know that the suit came about 
because of Mr. Clark’s idea that the investi- 
gation and adjustment of claims for damages 


Likewise, emphasis is being placed Upon 
legislation to provide for the prevention ¢ 
occupational diseases by requiring the obser. 
ance of the best known and most suitabj 
preventive measures. Industrial Hygiey 
Boards are being established by statute ,) 
conduct engineering, health and sanitary jp. 
vestigations in industry to lessen the hazards 
Medical Boards are being created, one of th 
functions of which is the pre-occupationg 
and pre-employment examination of applicants 
to lessen the employment of workmen who ay 
predisposed to occupational diseases. The 
creation of Medical Boards having final 3y. 
thority in determining the condition ¢ 
health of claimants is generally favored by 
casualty executives, industrial physicians anj 
the legal profession. 

* * k 


The tendency toward uniformity in legis 
lation and in court decisions and the exercix 
of care to limit the development of occu 
pational diseases by proper preventive meas 
ures, should, in the course of time, stabiliz 
the liability of industry and the protection oj 
employees and procure as fair and just ; 
system of compensation for occupational dis 
eases as for accidental injuries. 


G. DEXTER BLount, Chairman, 
ALLAN E. BrRosMITH, 

J. L. Creary, 

HERBERT W. J. HARGRAVE, 
W. L. KEMPER, 

RosBert M. NELSON, 

J. MEARL SWEITZER. 


on Casualty Insurance 


for personal injuries and damage to properly 
is the “practice of law,” and his determin: 
tion to drive out the lay investigator and la 
adjuster, and compel the insurance companits 
doing business in Missouri to replace thox 
lay employees with lawyers. From an at- 
verse decision, the six insurance compallj 
plaintiffs have appealed to the Supreme 
Court of Missouri, where the case is set {a 
argument on the 21st day of September. 
Notwithstanding the importance of th 
case and the disastrous effect that would 1 
sult from an affirmance of the judgment 0! 
the lower court, your Committee realizes thi 
the case has been so widely publicized thi 
all the members of this Association have hil 
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iil] opportunity to familiarize themselves 
gith it, and we, therefore, believe that a de- 
wailed report of the trial and the findings of 
the Circuit Court would be untimely and un- 
welcome. 

However, we believe that you might be in- 
wrested in knowing something of the back- 
sound of the case. 

In the late fall of 1934, the Supreme Court 
oi Missouri established a “Bar Committee” 
in each Judicial Circuit of the State. The 
primary duties of those “Bar Committees” 
yere to investigate any complaint charging a 
lavver with misconduct in his professional 
capacity. and if the complaint was well found- 
ei and supported by credible evidence, to 
iile information thereon against the accused. 
\t the time the said Bar Committees were 
established, the following rule (Section 11, 
Rule 30) was adopted: 


“In addition to the duties above imposed, 
the Committee in each circuit shall be con- 
stituted as representatives of the Bar of this 
Court, with full power to do all things which 
the Bar, as a class, may do to advance the 
standards and prestige of the Bar; and shall 
make inquiry from time to time as to the 
unlawful practice of law by persons not 
licensed to do so, and where, in the opinion 
of the majority of the Committee, the facts 
justify it, to instigate and prosecute, as 
representatives of the Bar, such actions 
as may be appropriate to suppress such un- 
lawful practice.” 


By Section 5, Rule 37, adopted at the same 
lime, there was created the office of “Gen- 
eral Chairman of Bar Committees,” and the 
Supreme Court appointed Boyle G. Clark 
ior a term of four years. 

No one can say that the General Chairman 
oi the Bar Committees of Missouri has been 
lerelict in the performance of what he con- 
tives to be his duty. In fact, many look 
pon him as a crusader, 

Shortly after his appointment, the General 
Chairman began a vigorous campaign to “re- 
mm” the liability insurance companies and 
0compel them to employ fewer laymen and 
ore lawyers. After repeated and determined 
Horts to compel the companies to abandon 
ier long-established methods of procedure, 
Ir. Clark filed formal charges of contempt 
Reainst some of the companies and against 
heir lay managers, asking the Court to punish 
o and to order them to cease “the practice 

aw. 
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After the contempt charges were filed, the 
executives of the six mutual liability com- 
panies who later joined together as plaintiffs 
in the declaratory judgment suit, met in St. 
Louis with their attorneys to determine their 
future course of operations and what action, 
if any, should be taken. The attorneys were 
all experienced insurance lawyers. After 
numerous conferences and full discussion, the 
executives and the attorneys agreed upon a 
set of rules for the future conduct of lay em- 
ployees which, in their unanimous opinion, 


‘could be properly and safely pursued without 


engaging in the practice of law. Said rules 
of procedure were immediately adopted and 
put into effect, but still the General Chair- 
man was not satisfied and as a result of the 
failure to agree with him, the companies 
brought the declaratory judgment suit. 

Without questioning Mr. Clark’s sincerity, 
it is the opinion of your Committee that he 
has acted without wisdom. Certainly he 
acted without precedent. 

For more than two hundred years, the busi- 
ness of insurance has been a layman’s busi- 
ness. Policies have been sold by laymen; 
their terms have been interpreted and ex- 
plained by lay agents; lay employees have 
passed on questions of coverage and liability; 
lay adjusters have settled claims and losses; 
lay employees have drafted and filled in loss 
drafts and releases. All the routine activities, 
from the selling of the policy to the settle- 
ment of the loss, have been carried on by lay- 
men. This has been true in all lines of in- 
surance. 

The business of casualty insurance is be- 
tween fifty and sixty years old. During the 
whole lifetime of this business laymen have 
carried on its routine activities in the manner 
mentioned above. And until the General 
Chairman of the Missouri Bar Committees 
began his campaign in 1937, no one even 
questioned the legal right of laymen to do 
these things. 

It is, of course, proper and necessary that 
measures should be taken to prevent the in- 
vasion by laymen of a field of activity within 
the established and recognized province of the 
lawyer, as, for example, advocacy, collection 
of claim by suit, drafting of wills and trust 
agreements, and the giving of legal advice. 
But the Bar Committee is not trying to pro- 
tect a field within the recognized province of 
lawyers. To the contrary it is making a 
pioneer attempt to invade a field of activity 
within the long established and acknowledged 
province of laymen. 
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We mention in passing the fact that the 
business of life insurance companies, marine 
insurance companies, surety companies, and 
other lines of insurance are now, and through- 
out the history of insurance, have been car- 
ried on by laymen, and that the activities of 
their lay agents, adjusters and investigators 
differ in no substantial respects from the ac- 
tivities of the casualty company employees 
complained against, yet the casualty em- 
ployees are the only ones complained against. 
It cannot be reasonably contended that a dis- 
tinction should be made between a lay em- 
ployee of a casualty company and a layman 
who performs identical duties as an employee 
of some other kind of insurance company. 
The injustice of the situation is clearly ap- 
parent. 

Should the theory of Boyle G. Clark be 
adopted universally, the livelihoods of count- 
less thousands would be wiped out of exist- 
ence for the casualty insurance companies 
would have to dispense with the services of 
all lay adjusters and investigators, most of 
whom, by reason of careful training and long 
experience, have become experts in the busi- 
ness and are far better qualified than the 
average lawyer who would be available for 
the job. 

In the case of Montgomery v. Utilities In- 
surance Company (117 S. W. 2nd 486) de- 
cided May 26, 1938, the Court of Civil Ap- 
peals of Texas held that an indemnity insurer 
concedes its liability under a policy insuring 
against loss resulting from the ownership of 
automobiles enumerated in the policy by 
defending an action against the driver of one 
of the enumerated automobiles. The policy 
was issued to insure the County Judge of 
Jefferson County, Texas, or his legal repre- 
sentatives against direct loss by reason of the 
ownership, maintenance or specified use of 
certain automobiles enumerated in the policy. 
Numerous risks were excluded, and the Court 
said “it may be conceded that the injury re- 
ceived by plaintiff was not covered by the 
terms of the policy but was excluded from 
the coverage by the provisions above quoted.” 

The insurance company defended the suit 
pursuant to a non-waiver agreement with the 
defendant, by the terms of which it was 
agreed that the insurance company would 
assume no liability “except fees to the at- 
torneys selected by them to defend said case, 
and the cost of investigation, if any be neces- 
sary.” Through its attorneys the insurance 
company took full charge of the defense of 
the suit. 
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After judgment the plaintiff sued the jy. 
surance company and the lower court grants 
the company’s motion for an instructed ye. 
dict and entered judgment that plaintiff ta 
nothing. 


Reversing the lower court and entering judg. 
ment against the insurance company, the a : 
pellate Court held that an indemnity insure, mets '°! 
is required “to determine whether a cause oj 
action asserted against its insured is withiy 
the coverage of the policy before it take 
part in the litigation. If the cause of acti 
is not one covered by its policy it has no right 
in the case. Consequently, if it enters th 
case and assumes the burden of the defeny ‘ 
it thereby concedes its liability and will niigpovided 
thereafter be heard to deny it.” The noe’ © 
waiver agreement was held to be void becaug 
it “was a contract to practice law.” Th 
Court said that “a corporation cannot practice 
law, and of course it cannot legally contrac 
to do so. * * And since a corporation can- 
not practice law directly it cannot do » 
indirectly by employing competent lawyers 
to practice for it. * * *” ti 
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“Obviously, if the alleged waiver agre. 
ment, pleaded and relied upon by appellee 
was illegal and void, as we think it clearly 
was, then it could neither confer upon the 
insurance company a right to participate in 
the Montgomery-Smith suit as the represents. 
tive of Smith nor preserve to it any defens 
which it otherwise lost by such participation 
Courts will not enforce or aid in the enforce 
ment of a contract made for the illegal pract- 
ice of law.” 


hat the | 


iff relied 

pany v 
The case of Erie Railroad Company :. 

Tompkins, 82 L. Ed. (Adv. 787), decide 

by the United States Supreme Court las 

April, is an epochal decision. 


In overruling the hundred-year-old caz 
of Swift v. Tyson, the Supreme Court dé 
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“Except in matters governed by th 
Federal Constitution or by Acts of Cor 
gress, the law to be applied in any case 
the law of the State. And whether the lav 
of the State shall be declared by its Legs 
lature in a statute or by its highest court # 
a decision is not a matter of federal cot 
cern. There is no federal general comm 
law. Congress has no power to declat 
substantive rules of common law applicabl 
in a state whether they be local in thet 
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nature or ‘general,’ be they commercial law 
or a part of the law of torts.” 


There is a difference of opinion as to the 
merits of the decision, but all will agree that 
Lhe Supreme Court has raised many questions 
hich will probably trouble the Federal trial 
yrts for years to come. The case deserves 
more than passing comment, but we will re- 
‘ain from extended discussion, of the com- 
ications that might arise. We will, how- 
ver, mention the case of American National 
ws. Co. v. Belch (U. S. C. C. A. 4th), de- 
ided June 15, 1938, which was an action to 
eover on a double indemnity rider which 
rovided for payment in the event of the 
‘ath of the insured through accidental 
means. The suit was originally filed in the 
‘rginia State Court and thereafter removed 

the Federal Court on grounds of diversity 
i citizenship. The evidence showed that 
insured’s child, who was ill, was in need 

i a blood transfusion, and insured sub- 
itted himself for that purpose. An exam- 

nm revealed that insured’s heart was 
normal. Thereafter the physician in charge 
i the case injected a needle in a vein, but be- 
fore a tablespoon of blood had been with- 
ravn insured died. The evidence showed 
hat the operation was performed in the cus- 
mary and usual manner and that nothing 
inforseen, unusual or accidental in the man- 
et in which the operation was performed oc- 
ured. Prior thereto insured enjoyed good 
health. The opinion of the medical witness 
vas that insured died from shock. The plain- 
iff relied upon Mutual Life Insurance Com- 
any 0. Dodge, 11 Fed. 2nd, 486, the case 
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where recovery was permitted where insured 
died as a result of the administration of 
novocaine, the insured having a hypersuscepti- 
bility to that drug. The Court however held 
against plaintiff. In passing on the case the 
Court said that under Erie Railroad v. Tomp- 
kins the law of Virginia, as declared by its 
Legislature, or by its highest Court, was de- 
cisive in cases of this kind, and that it was 
the duty of the Court to search for and apply 
the entire body of the substantive law of 
However, the Court found that 
there was no statute or decision of Virginia 
which bore on the question involved. Under 
these circumstances the Court held that it was 
bound by the previous federal decisions. The 
Court then held that there could be no re- 
covery under the rule laid down by the U. S. 
Supreme Court in Landress v. Phoenix Mu- 
tual Life Ins. Co., 291 U. S. 491 (a case 
where recovery was denied in a sun stroke 
case) the Court pointing out that in said de- 
cision the Dodge case was disapproved. 

We believe that the cases herein reviewed 
will prove to be of some benefit to those mem- 
bers of the Association who may have prob- 
lems of a similar nature, and with that 
thought in mind this report is respectfully 
submitted. 

Wayne Ety, Chairman, 
Hucu D. Comes, 
KENNETH HAWKINS, 
A. B. KELLER, 


(E. Smythe Gambrell and Adlai H. Rust, 
also members of this committee, did not par- 
ticipate in the drafting of this report and did 
not sign the same). 


Report of Fire and Marine Insurance Committee 


JOUR Committee, although unable to 
hold meetings due to the fact that its 
‘arious members reside in different and widely 
pread sections of the country, has had an 
pportunity to receive their suggestions by 
orrespondence. The field of fire and marine 
nsurance is so broad and has so many aspects 
hat your Committee feels attention should be 
irected to new developments in this branch 
bi the law in the federal courts which may 
sult from recent Supreme Court decisions. 
lll insurance attorneys are no doubt familiar 
ith the decisions to be referred to hereinafter, 
ut in order to promote the undertaking of 


a deeper and more thorough study of the ef- 
fect of these decisions on marine, as well as 
fire insurance, your Committee submits to 
the Association the following report. 

The Supreme Court of the United States 
at the last term in Erie R. Co. v.. Tompkins, 
82 L. Ed. Avd. Op. 787, 58 S. Ct. 817 (April 
25, 1938), abandoned the doctrine of Swift 
v. Tyson, 16 Pet. (41 U.S.) 1, 10 L. Ed. 
865, (1842) and held, as expressed in the 
opinion of Mr. Justice Brandeis, that 


“* * * Except in matters governed by 
the Federal Constitution or by Acts of 
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Congress, the law to be applied in any case 
is the law of the State. And whether the 
law of the State shall be declared by its 
Legislature in a statute or by its highest 
court in a decision is not a matter of federal 
concern. There is no federal general com- 
mon law.” (82 L. Ed. Adv. Op. 792, 58 
S. Ct. 822). 


At the same term the Supreme Court, in 
Ruhlin v. New York L. Ins. Co., 82 L. Ed. 
Adv. Op., 823, 58 S. Ct. 860 (May 2, 1938), 
declared that this rule applies to cases in the 
Federal courts involving questions of general 
commercial law, such as the construction of 
contracts of insurance, even though arising 
not in an action at law, but in a suit in equity. 
Following this case the Supreme Court dis- 
posed of petitions for certiorari in two other 
insurance cases, Rosenthal v. New York L. 
Ins. Co., 82 L. Ed. Adv. Op. 933, 58 S. Ct. 
874, and New York L. Ins. Co. v. Jackson, 
82 L. Ed. Adv. Op. 934, 58 S. Ct. 871 (May 
16, 1938), by granting certiorari, vacating the 
judgments of the respective Circuit Courts of 
Appeal (Eighth and Seventh Circuits) and 
remanding the case for further proceedings 
in conformity with the Supreme Court’s per 
curiam opinions, which stated that the cases 
should have been decided according to the 
applicable principles of state law. 

Does this rule apply to cases in the Federal 
courts involving questions of marine insurance 
law? 

On March 14, 1938, four days after the 
argument in the Ruhlin case, the Supreme 
Court granted certiorari in the case of Aetna 
Ins. Co. v. United Fruit Co., 82 L. Ed. 640, 
58 S. Ct. 751, being an action at law involv- 
ing subrogation rights on a marine insurance 
policy. When the Aetna case was decided, 
Mr. Justice Stone, who delivered the opinion 
of the court, 82 L. Ed. Adv. Op. 995, 58 S. 
Ct. 959 (May 23, 1938), stated that certiorari 
had been granted 


“because of the admitted conflict of the de- 
cision below with that of the Court of 
Queen’s Bench in North of England, /ron 
S. S. Ins. Asso. v. Armstrong (1870) L. R. 
5 Q. B. 244.” (82 L. Ed. Adv. Op. 996, 
58 S. Ct. 960). 


As authority for the Court’s action he re- 
ferred to particular passages in the opinion 
in Queen Ins. Co. v. Globe Ins. Co., 263 U. S. 
487, 68 L. Ed. 402, 44S. Ct. 175 (1924) and 
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Gulf Refining Co. v. Ins. Co., 279 U. §. 14 
73 L. Ed. 914, 49 S. Ct. 439 (1929). Int 
first of these, being an action in admiralty 
to determine whether a loss fell within th 
coverage of insurance against marine risks » 
war risks, Mr. Justice Holmes said: 


“There are special reasons for keeping 
in harmony with the marine insurang 
laws of England, the great field of this 
business * * *.” (263 U.S. 493). 


In the second, being an action in admiralty 
involving the co-insurance rule as applied tj 
general average contributions, Mr. Justice 
Stone said: 


“The fact that the co-insurance rule has 
been applied to general average contriby. 
tions in England, both by judicial decision 
* * * and by statute * * * and that such is 
conceded to be the rule by law or custom 
in France, Germany, Holland and Japan, 
is of weight in making a choice of two con 
flicting rules applicable to seaborne con- 
merce.” (279 U.S. 715). 


Some lawyers have taken the position that, 
(a) in view of the broadly stated principle 
laid down in the Erie and Ruhlin cases, and 
in view of the manner in which the court dis 
posed of the petitions for certiorari in tk 
Rosenthal and Jackson cases, it seems odd 
that no question of applicability of state lav 
to marine insurance contracts appears to have 
suggested itself to the Supreme Court in th 
Aetna case; (b) it is not a sufficient explan- 
tion to insist that the construction of marine 
insurance contracts is governed by a separatt 
body of maritime law. In London Assurant 
v. Companhia De Moagens, 167 U. S. 149,42 
L. Ed. 113, 17 S. Ct. 785 (1897), for it 
stance, the Supreme Court held that the polity 
of marine insurance there in question was t 
be construed in accordance with the Englisi 
law and pointed to the fact that the place d 
performance (payment in case of loss) Wa 
England. 

Other lawyers have taken the position thi 
inasmuch as no reference is made in the Aett 
case to the broadly stated principles laid dom 
in the Erie and Ruhlin cases, it must be 4 
sumed that no change has been effected in t 
law to be applied in the Federal courts invol 
ing questions of marine insurance law a 
that where previously the general maritim 
law, as accepted by the Federal courts, 
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yen applied, it will be proper to continue to 
9 SO. 

ralty "te are of the opinion that a special com- 

n the fa mittee should be appointed to consider to 
shat extent the decision in Ruhlin v. New 
York L. Ins. Co., supra, applies to cases in 
the Federal courts where a question of the 
construction of a marine as well as a fire in- 
girance contract arises, such commitee to re- 


port by publication of its conclusions in an 
early issue of the Insurance Counsel Journal. 
Cassius E. Gates, Chairman, 
GerorcE E. BEECHWOOD, 
WI tram HocsettT, 
C. F. MERRELL, 
Extras FIELp, 
JosePH G. SWEET, 
CHARLES W. SELLERS. 


Office Committee 


Report of Home 


MHE Home Office Committee which was 
first established last year by President 


should be continued for reasons among which 
are the following: 


rentice Reeder, is made up of the following 


le has embers: 1. This committee can act as an advisory 
trib committee to the president and other of- 
cision! Henry W. Nichols, New York, Chairman. ficers of the Association in connection with 
uch SM Patrick F. Burke, Philadelphia, Pa. all matters upon which they may need help 
ustom i Raymond N. Caverly, New York, N. Y. concerning company problems. 

Japan, Georze L. Naught, New York, N. Y. 2. The committee can be of help in bring- 
0 CON eee : ing before the Association such questions 
conf Royce G. Rowe, Chicago, Ill. as the companies themselves feel may be 


\mbrose B. Kelly, Chicago, Tl. 
Garner \V. Denmead, Baltimore, Md. 
Allan Brosmith, Hartford, Conn. 

John A. Luhn, Baltimore, Maryland. 


It will be noted that the membership of this 
ommittee is spread over considerable terri- 
ory. During the last year, this committee 
as not met as a body for the reason that no 
atters of importance have come up that 
ustified the time and expense necessary to 
old such a meeting. 

The Chairman has corresponded to some 
‘tent during the past year with members 
ii the committee and has conferred on sev- 
ral occasions with those who were available 
nm New York City. 

There has been discussed with the commit- 
ee the Proposed New York Insurance Code 
n the State of New York and the litigation 
Illinois involving the Director of Insurance 
rising out of the licensing of London Lloyds 
m that state. After due consideration, it 
‘as felt that these subjects should not be re- 
brted upon by our committee, first, because 
¢ proposed New York State Insurance Code 
amore properly a matter for the Legislative 
ommittee, and as to the’ Illinois litigation, 
was felt that in its present state, it was 
leresting, but too controversial. 

The Home Office Committee feels that 
his is a committee of importance and that it 


handled by the Association. 

3. The Home Office Committee can con- 
tribute toward the company viewpoint to 
the Journal of the Association and may as- 
sist in having a fairly representative body 
of company counsel at the conventions. 

4. The committee should be able to ex- 
tend the membership of the Association 
from lawyers within the companies; in ad- 
dition they may properly recommend for 
membership lawyers representing the com- 
panies who have such a substantial amount 
of insurance practice that they can be con- 
sidered eligible members. It is felt also 
that this commitiee could perhaps bring to 
the Association the interest of home office 
counsel of some companies who have not 
hereto fore been represented. 

5. At least some members of the commit- 
tee, during the past year, have discussed the 
advisability of company men holding of- 
fice in the Association should they be asked 
to doso. We feel, however, that no views 
should be expressed on this point at this 
time, first, for the reason that the Home 
Office Committee as a whole has not had 
sufficient opportunity to consider the point; 
and, second, because our views have not 
been asked by the officers of the Associa- 
tion. 
Henry W. NICHOLs, 
Chairman. 
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not in an action at law, but in a suit in equity. first 
Following this case the Supreme Court dis- rentice | 
posed of petitions for certiorari in two other embers 
insurance cases, Rosenthal v. New York L. 
Ins. Co., 82 L. Ed. Adv. Op. 933, 58 S. Ct. 
874, and New York L. Ins. Co. v. Jackson, 
82 L. Ed. Adv. Op. 934, 58 S. Ct. 871 (May 
16, 1938), by granting certiorari, vacating the 
judgments of the respective Circuit Courts of 
Appeal (Eighth and Seventh Circuits) and 
remanding the case for further proceedings 
in conformity with the Supreme Court’s per 
curiam opinions, which stated that the cases 
should have been decided according to the 
applicable principles of state law. 
Does this rule apply to cases in the Federal 
courts involving questions of marine insurance 
law? 
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S. S. Ins. Asso. v. Armstrong (1870) ie, Whe inasmuch as no reference is made in the Aetm irted up 

5 Q. B. 244.” (82 L. Ed. Adv. Op. 996, case to the broadly stated principles laid do p propos 

58 S. Ct. 960). in the Erie and Ruhlin cases, it must be ag’ ™ore 

sumed that no change has been effected in tygg/™™'"te 

As authority for the Court’s action he re- law to be applied in the Federal courts invot was fel 
ferred to particular passages in the opinion ing questions of marine insurance law # 
in Queen Ins. Co. v. Globe Ins. Co., 263 U.S. that where previously the general maritiS 
487, 68 L. Ed. 402, 44S. Ct. 175 (1924) and law, as accepted by the Federal courts, eee 


Patrich 
Raymo 


George 
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port by publication of its conclusions in an 
early issue of the Insurance Counsel Journal. 
Cassius E. Gates, Chairman, 
GEorGE E. BEECHWOOD, 
WILLIAM HOGseETT, 
C. F. MERRELL, 
Ets FIELD, 
JosepH G. SWEET, 
CHARLES W. SELLERS. 


sen applied, it will be proper to continue to 


We are of the opinion that a special com- 
mittee should be appointed to consider to 
rat extent the decision in Ruhlin v. New 
‘wk L. Ins. C0., supra, applies to cases in 
ie Federal courts where a question of the 
nstruction of a marine as well as a fire in- 
wrance contract arises, such commitee to re- 


Report of Home Office Committee 


THE Home Office Committee which was 
first established last year by President 


should be continued for reasons among which 
are the following: 


rentice Reeder, is made up of the following 
embers 

Henry W. Nichols, New York, Chairman. 
Patrick F. Burke, Philadelphia, Pa. 
Raymond N. Caverly, New York, N. Y. 
George L. Naught, New York, N. Y. 

Royce G. Rowe, Chicago, IIl. 

\mbrose B. Kelly, Chicago, Tl. 

Garner WV. Denmead, Baltimore, Md. 

Allan Brosmith, Hartford, Conn. 

John A. Luhn, Baltimore, Maryland. 


It will be noted that the membership of this 
pmmittee is spread over considerable terri- 
ry. During the last year, this committee 
as not met as a body for the reason that no 
atters of importance have come up that 
stified the time and expense necessary to 
old such a meeting. 
The Chairman has corresponded to some 
tent during the past year with members 
i the committee and has conferred on sev- 
al occasions with those who were available 
New York City. 
There has been discussed with the commit- 
¢ the Proposed New York Insurance Code 
the State of New York and the litigation 
b Illinois involving the Director of Insurance 
ising out of the licensing of London Lloyds 
that state. After due consideration, it 
as felt that these subjects should not be re- 
ted upon by our committee, first, because 
he proposed New York State Insurance Code 
a more properly a matter for the Legislative 
ommittee, and as to the Illinois litigation, 
was felt that in its present state, it was 
teresting, but too controversial. 
The Home Office Committee feels that 
is IS a Committee of importance and that it 


1. This committee can act as an advisory 
committee to the president and other of- 
ficers of the Association in connection with 
all matters upon which they may need help 
concerning company problems. 

2. The committee can be of help in bring- 
ing before the Association such questions 
as the companies themselves feel may be 
handled by the Association. 

3. The Home Office Committee can con- 
tribute toward the company viewpoint to 
the Journal of the Association and may as- 
sist in having a fairly representative body 
of company counsel at the conventions. 

4. The committee should be able to ex- 
tend the membership of the Association 
from lawyers within the companies; in ad- 
dition they may properly recommend for 
membership lawyers representing the com- 
panies who have such a substantial amount 
of insurance practice that they can be con- 
sidered eligible members. It is felt also 
that this committee could perhaps bring to 
the Association the interest of home office 
counsel of some companies who have not 
hereto fore been represented. 

5. At least some members of the commit- 
tee, during the past year, have discussed the 
advisability of company men holding of- 
fice in the Association should they be asked 
to do so. We feel, however, that no views 
should be expressed on this point at this 
time, first, for the reason that the Home 
Office Committee as a whole has not had 
sufficient opportunity to consider the point; 
and, second, because our views have not 
been asked by the officers of the Associa- 
tion. 
Henry W. NICHOLs, 
Chairman. 
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Report of Committee on 


OUR Committee is glad to report it be- 

lieves there has been a growing tendency 
on the part of the Appellate Courts of various 
States to treat a surety company which has 
had the temerity to deny liability or question 
liability under a bond, with greater considera- 
tion. 

In the not too dim and distant past a surety 
company that went into Court and denied lia- 
bility under a bond was not only refused the 
benefit of the rule of “strictissimi juris” but 
its motives were often openly questioned by 
Nisi Prius Courts and sometimes by Appellate 
Courts as well. 

The term “compensated surety” had reach- 
ed a point where it was one of abhorrence and 
scorn and the unfortunate surety had little, 
if any, chance before the average lower 
court in establishing any rights and defenses 
under the bond. 

During the past few years your Committee 
has noted a gradual lessening of this apparent 
antagonistic attitude towards a surety com- 
pany and today in many Courts a surety has 
the chance of at least reasonable considera- 
tion being given to its plea. This reaction is 
naturally gratifying and it is hoped it will be 
continued. 

Two cases of major importance to the sure- 
ty companies have recently been decided by 
the Supreme Court of the United States and 
might be of interest. 

The first is that entitled Fidelity & De- 
posit Company of Maryland, Petitioner, v. 
Louis H. Pink, Superintendent of Insurance 
of the State of New York, etc., and was de- 
cided by the Supreme Court on December 6, 
1937 and is reported in 302 U.S. 224; 58S. 
Ct. 162, Mr. Justice McReynolds delivering 
the opinion of the Court. 

The facts of this especial case were that 
in 1930 the Southern Surety Company, a 
New York Corporation, issued a fidelity bond 
and on the same day reinsured half of the 
risk with the petitioner, the Fidelity & De- 
posit Company of Maryland. 

The obligee under the bond sustained a 
loss which was admitted or which was found 
to be due, but before the loss was paid, a 
New York Court found the Southern Surety 
Company to be insolvent, the respondent, 
Pink, Superintendent of Insurance for New 
York, being ordered to take possession of the 
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property of the Southern Surety Company 
and to liquidate its business. 1 

The Superintendent of Insurance admittsj 
the above claim to be due under the fidelity 
bond but did not pay it, or any part of i, 
from the assets of the Southern Surety Cop. 
pany but demanded the Fidelity & Depo 
Company pay its full one-half by reason oj 
the reinsurance above mentioned. 

The Fidelity & Deposit Company, as ¢. 
insurer, refused to make this payment unles 
and until payment had been made by th 
Superintendent of Insurance as Liquidator 9 
the Southern Surety Company. 

Upon the refusal of the Fidelity & Deposi 
Company to pay, suit was entered against it 
by the Superintendent of Insurance, as Liqui 
dator of the Southern Surety Company, and 
a judgment was recovered, which judgment 
was affirmed by the U. S. Circuit Court o 
Appeals for the Second Circuit. 


The case was taken to the Supreme Cour 
of the United States by Writ of Certiorar 
and after carefully considering all the facts 
that Court reversed both the Circuit Cour 
of Appeals for the Second Circuit and the U. 
S. District Court for the Southern District of 
New York. 

In his opinion which is quite short and t 
the point, Mr. Justice McRevnolds held th 
case on which both the U. S. Circuit Cour 
of Appeals for the Second Circuit and the U. 
S. District Court for the Southern District o 
New York relied, that of Allemannia Fin 
Insurance Company v. Fireman’s Insuranc 
Company, 209 U.S. 326 (1908), was not it 
point and that the position taken by tk 
Fidelity and Deposit Company that ther 
could be no recovery under the reinsurant 
agreement without proof of payment, was wel 
taken. 

The reinsurance agreement in question hai 
been drawn with conusiderable care by repit 
sentatives of the various surety compat 
and the Committee preparing same was calt 
ful to have the agreement specifically # 
forth “the reinsurer’s proportionate share 0 
the loss—shall be paid to the reinsured up# 
proof of the payment of such item by thet 
insured and upon the delivery to the ret 
surer of copies of all essential documents 0 
cerned with such loss and the paymell 
thereof.” 
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In spite of this language, however, both 
the U. S. District Court and the Circuit Court 
of Appeals took the position that proof of 
payment of the original loss was not a prere- 


jul under its reinsurance agreement. 
In discussing the language of the reinsur- 


ance agreement Mr. Justice McReynolds in ° 


his opinion said, “There is no ambiguity and 
n0 circumstance requires disregard of the or- 
dinary meaning of the language.” 

While this case of itself may not be of 
especial interest to the ordinary practicing at- 
torney, it is probably one of the most import- 
ant decisions ever handed down in so far as 
the surety companies themselves are concern- 
ed and naturally the opinion of the Supreme 
Court of the United States was hailed with 
much satisfaction. 

Another case of considerable importance to 
surety companies and all insurance companies 
as well, decided by the Supreme Court on the 
same day as the Fidelity & Deposit Company 
:. Pink et al case (supra) is that of the Con- 
necticut General Life Insurance Company v. 
Johnson, 82 Adv. Opinions 457; 58 Supreme 
Court Rep. 436. 

This case involved a question as to the 
validity under the Fourteenth Amendment of 
a California tax as applied against the appel- 
lant, a Connecticut Corporation authorized to 
do business in California. 

The appellant, in addition to local business, 
makes reinsurance contracts with other corpo- 
rations authorized to do business in California, 
reinsuring them against loss on policies made 
in California and issued to residents there. 

The tax in question was levied for the years 
1930 and 1931 and the Supreme Court of 
California held in favor of the State Treasurer. 

The California Constitution levies upon 
every insurance company doing business in 
the State an annual tax of 2.6% “upon the 
amount of the gross premiums received upon 
its business done in this State, less return 
premiums and reinsurance in companies or 
associations authorized to do business in this 
State.” 

As construed in California, the exaction is 
4 franchise tax imposed for the privilege of 
doing business in the state. As interpreted 
vy the State Court and by the Supreme Court 
o! California, the measure of the tax includes 
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premiums on the appellant’s reinsurance 
policies effected and payable in Connecticut. 

In reversing the California Supreme Court 
and handing down the decision in favor of the 
Connecticut General Life Insurance Com- 
pany, Mr. Justice Stone, who rendered the 
opinion, said “Appellant, by its reinsurance 
contracts, undertook only to indemnify the 
insured companies against loss upon their 
policies written in California. The reinsur- 
ance involved no transactions or relationship 
between appellant and those originally in- 
sured, and called for no act in California. 
Apart from the facts that appellant was 
privileged to do business in California and 
that the risks reinsured were originally in- 
sured against in that State by companies also 
authorized to do business there, California 
had no relationship to appellant or to the re- 
insurance contracts. No act in the course of 
their formation, performance or discharge, 
took place there. The performance of those 
acts was not dependent upon any privilege or 
authority granted by it, and California laws 
afforded to them no protection. All that 
appellant did in effecting the reinsurance was 
done without the state and for its transaction 
no privilege or license by California was need- 
ful. The tax cannot be sustained either as 
laid on property, business done or transactions 
carried on within the state, or as a tax on a 
privilege granted by the state.” 

While a somewhat lengthy dissenting opin- 
ion was delivered by Mr. Justice Black, seek- 
ing to uphold his personal conviction that the 
Fourteenth Amendment does not and was not 
intended to include corporations, it is believed 
the doctrine handed down by the Supreme 
Court of the United States, will remain in 
full force and effect. 

The comparatively recent Federal De- 
claratory Judgment Act (Section 400 Title 
28 of the U. S. Code) is also a statute which 
may be of considerable benefit to a surety 
company. 

While up to the present time most of the 
adjudicated cases wherein the Declaratory 
Judgment Act has been pleaded are those in- 
volving liability on insurance policies (Ohio 
Casualty Insurance Company v. Sidney B. 
Plummer, et al, 13 Fed. Supp. 169; Aetna 
Life Insurance Co. v. Haworth, 300 U. S. 227; 
57 Supreme Court 461; Lumbermens Mutual 
Casualty Company v. Wilcox, U. S. District 
Court for the Western District of New York 
1936-37), Farm Bureau Mutual Automobile 
Insurance Company v. Daniel (Home In- 
demnity Company) 92 Federal (2nd) 838. 





